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Cct ober 14, 2021

Introduced by Sen. KRUEGER -- read twi ce and ordered printed, and when
printed to be conmitted to the Committee on Rul es

AN ACT to anend the economnic devel opnent | aw and the public service | aw,
inrelation to limting the use of fossil fuels in the research or
production of energy for purposes of the excelsior jobs program to
amend the econom c devel opnent law, in relation to prohibiting busi-
nesses engaged in the production, transm ssion, distribution, trans-
portation or storage of fossil fuels fromparticipation in the START-
UP NY program to anend the tax law, in relation to elimnating
property that directly produces, transnmits, distributes, transports or
stores fossil fuels fromqualifying tangi ble property for purposes of
the investnent tax credit and the Brownfield redevel opnent tax credit;
to anend the tax law, in relation to tax on sales of notor fuel and
petrol eum products and to make conform ng changes; to anend the tax
law, in relation to the definition of qualified rehabilitation expend-
itures for purposes of the tax credit for rehabilitation of historic
properties; to anend the public authorities law, in relation to the
definition of a qualified emerging technol ogy conmpany; to anend the
tax law, in relation to the definition of manufacturer for purposes of
the cal culation of special tax benefits for qualified New York
manuf acturers; to repeal paragraph 3 of subdivision (f) and paragraph
4 of subdivision (g) of section 301-a of the tax law relating to nmanu-
facturing gall onage for purposes of t he i mposi tion of certain
t axes; to repeal subdivisions (i), (j), and (I) of section 301-c of
the tax law relating to reinbursenent; to repeal section 301-d of
the tax lawrelating to a utility credit or reinbursenent; to repea
subdivision (f) of section 301-e of the tax law relating to an
avi ation fuel business which services four or nore cities; to repeal
subpar agraph (xi) of paragraph 3 of subdivision (c) of section 1105 of
the tax law relating to services rendered with respect to certain
property; and to repeal paragraph 9 of subdivision (a) of section 1115
of the tax lawrelating to fuel sold to an airline for use inits
ai rpl anes

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onmtted
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The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Short title. This act shall be known and may be cited as
the "Fossil Fuel Subsidy Elimnation Act".

8 2. Subdivisions 17, 18, 21, and 22 of section 352 of the econonmc
devel oprent | aw, as anended by section 1 of part K of chapter 59 of the
| aws of 2017, subdivision 18 as separately anended by section 1 of part
ZZ of chapter 59 of the laws of 2017, are anended to read as foll ows:

17. "Qualified investnent" neans an investnment in tangible property
(including a building or a structural conponent of a building) owned by
a business enterprise which

(a) is depreciable pursuant to section one hundred sixty-seven of the
i nternal revenue code;

(b) has a useful life of four years or nore;

(c) is acquired by purchase as defined in section one hundred seven-
ty-nine (d) of the internal revenue code;

(d) does not directly produce, transmt, distribute, transport, or
store fossil fuels or directly utilize fossil fuels for the production
of on-site energy, including thermal energy, for any purpose. For the
pur poses of this article, fossil fuel shall have the sane definition as
in section 1-103 of the energy |aw

(e) has a situs in this state; and

[(e}] (f) is placed in service in the state on or after the date the
certificate of eligibility is issued to the business enterprise.

18. "Regionally significant project” neans (a) a manufacturer creating
at least ten net new jobs in the state and making significant capital
investnent in the state; (b) a business creating at |east ten net new
jobs in agriculture in the state and nmaking significant capital invest-
ment in the state, (c) a financial services firm distribution center
or back office operation creating at |east one hundred net new jobs in
the state and nmamking significant capital investnent in the state, (d) a
scientific research and devel opnent firmcreating at | east ten net new
jobs in the state, and making significant capital investment in the
state, (e) a life sciences conpany creating at |east twenty net new jobs
in the state and making significant capital investnment in the state or
(f) an entertainment conpany creating or obtaining at |east two hundred
net new jobs in the state and naking significant capital investnment in
the state. Oher businesses creating one hundred fifty or nore net new
jobs in the state and making significant capital investnent in the state
may be considered eligible as a regionally significant project by the
commi ssioner as well. A regionally significant project shall not be
engaged in the production, transm ssion, distribution, transportation
storage, sale, purchase, or delivery of fossil fuels. The conmi ssioner
shal | promul gate regul ati ons pursuant to section three hundred fifty-six
of this article to determi ne what additional criteria a business nust
nmeet to be eligible as a regionally significant project, including, but
not limted to, whether a business exports a substantial portion of its
products or services outside of the state or outside of a netropolitan
statistical area or county within the state.

21. "Research and devel opnent expenditures” mean the expenses of the
business enterprise that are qualified research expenses under the
federal research and devel opnent credit under section forty-one of the
internal revenue code and are attributable to activities conducted in
the state. If the federal research and devel opnent credit has expired
then the research and devel opnent expenditures shall be calculated as if
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the federal research and devel opnment credit structure and definition in
effect in federal tax year two thousand nine were still in effect.
Research and devel opnent expenditures does not include any expenses for
tangible personal property that directly produces, transmts, distrib-
utes, transports, or stores fossil fuels or directly utilizes fossi
fuels for the production of on-site energy, including thermal eneragy,
for any purpose.

22. "Scientific research and devel opnent"” neans conducting research
and experimental developrment in the physical, engineering, and life
sci ences, including but not limted to agriculture, electronics, envi-
ronnmental, biology, botany, biotechnology, conputers, chem stry, food,
fisheries, forests, geology, health, mathematics, nedicine, oceanogra-
phy, pharmacy, physics, veterinary, and other allied subjects. For the
purposes of this article, scientific research and devel opnment does not
include nedical or veterinary |laboratory testing facilities, or any
research that contributes to the production, transm ssion, distribution,
transportation, storage, sale, purchase, or delivery of fossil fuels.

8 3. Subdivision 7 of section 355 of the econom c devel opnment |aw, as
added by section 4 of part G of chapter 61 of the laws of 2011, is
amended to read as foll ows:

7. For availability of special excelsior jobs programrates governing
the provision of [gas—e+] electric service, see subdivision twelve-d of
section sixty-six of the public service |law. Such special excel sior jobs
programrates may remain available to participants as defined in this
article for a period of up to ten years conmencing in the first taxable
year that the participant receives a certificate of tax credit, or the
first taxable vyear Ilisted on its prelimnary schedule of benefits,
whi chever is later. Provided however, if a participant is renoved from
the excelsior jobs program pursuant to this article, the excel sior jobs
programrates nmay be deni ed.

8 4. Subdivision 12-d of section 66 of the public service law, as
added by section 8 of part G of chapter 61 of the laws of 2011, is
anended to read as foll ows:

12-d. Notwi thstandi ng any other provision of |aw, upon application of
[2=—gas—oe+] an electric corporation, the comm ssion shall authorize such
corporation to charge a special excelsior jobs programrate equal to the
incremental cost of providing electric service to participants in the
excelsior jobs programas defined in article seventeen of the econonic
devel opnent | aw.

8 5. Subdivision 2 of section 433 of the econom c devel opnent |aw, as
added by section 1 of part A of chapter 68 of the |aws of 2013, is
amended to read as foll ows:

2. The follow ng types of businesses are prohibited fromparticipating
in the START-UP NY program

(a) retail and whol esal e busi nesses;

(b) restaurants;

(c) real estate brokers;

(d) law firnms;

(e) medical or dental practices;

(f) real estate nanagenent conpanies;

(g) hospitality;

(h) finance and financial services;

(i) businesses providing personal services;

(j) businesses providing business adm nistrative or support services,
unl ess such business has received permi ssion fromthe comm ssioner to
apply to participate in the START-UP NY program upon denonstration that
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the business would create no fewer than one hundred net new jobs in the
tax-free NY area;

(k) accounting firns;

(1) businesses providing utilities; [and]

(m businesses engaged in the generation or distribution of electric-
ity, the distribution of natural gas, or the production of steam associ-
ated with the generation of electricity; and

(n) businesses engaged in the production, transm ssion, distribution,
transportation, or storage of fossil fuels as defined in section 1-103
of the energy |aw

8 6. Subparagraph (i) of paragraph (b) of subdivision 1 of section
210-B of the tax law, as amended by section 2 of part P of chapter 59 of
the |l aws of 2017, is amended to read as foll ows:

(i) A credit shall be all owed under this subdivision with respect to
t angi bl e personal property and other tangible property, including build-
ings and structural conponents of buildings, which are: depreciable
pursuant to section one hundred sixty-seven of the internal revenue
code, have a useful life of four years or nore, are acquired by purchase
as defined in section one hundred seventy-nine (d) of the interna
revenue code, have a situs in this state and are (A) principally used by
the taxpayer in the production of goods by manufacturing, processing,
assenbling, refining, mning, extracting, farmng, agriculture, horti-
culture, floriculture, viticulture or comrercial fishing, (B) industrial
waste treatnent facilities or air pollution control facilities, used in
the taxpayer's trade or business, (C) research and devel opment property,
or (D) principally used in the ordinary course of the taxpayer's trade
or business as a broker or dealer in connection with the purchase or
sal e (which shall include but not be limted to the issuance, entering
into, assunption, offset, assignnment, termination, or transfer) of
stocks, bonds or other securities as defined in section four hundred
seventy-five (c)(2) of the Internal Revenue Code, or of comodities as
defined in section four hundred seventy-five (e) of the Internal Revenue
Code, (E) principally used in the ordinary course of the taxpayer's
trade or business of providing investnent advisory services for a regu-
| ated i nvestment conpany as defined in section eight hundred fifty-one
of the Internal Revenue Code, or |ending, |oan arrangenent or |oan orig-
ination services to customers in connection with the purchase or sale
(which shall include but not be |limted to the issuance, entering into,
assunption, offset, assignnent, termnation, or transfer) of securities
as defined in section four hundred seventy-five (c)(2) of the Interna
Revenue Code, (F) principally used in the ordinary course of the taxpay-
er's business as an exchange registered as a national securities
exchange within the neaning of sections 3(a)(1l) and 6(a) of the Securi-
ti es Exchange Act of 1934 or a board of trade as defined in subparagraph
one of paragraph (a) of section fourteen hundred ten of the not-for-pro-
fit corporation law or as an entity that is wholly owned by one or nore
such national securities exchanges or boards of trade and that provides
automation or technical services thereto, or (G principally used as a
qualified filmproduction facility including qualified film production
facilities having a situs in an enpire zone designated as such pursuant
to article eighteen-B of the general nunicipal |aw, where the taxpayer
is providing three or nore services to any qualified film production
conmpany using the facility, including such services as a studio |ighting
grid, lighting and grip equipnent, multi-Iline phone service, broadband
information technology access, industrial scale electrical capacity,
food services, security services, and heating, ventilation and air




OCoO~NOUIRWN P

S. 7438 5

conditioning. For purposes of clauses (D), (E) and (F) of this subpara-
graph, property purchased by a taxpayer affiliated with a regulated
broker, dealer, registered investnent advisor, national securities
exchange or board of trade, is allowed a credit under this subdivision
if the property is used by its affiliated regulated broker, dealer
regi stered investnent advisor, national securities exchange or board of
trade in accordance with this subdivision. For purposes of determnining
if the property is principally used in qualifying uses, the uses by the
t axpayer described in clauses (D) and (E) of this subparagraph my be
aggregated. In addition, the uses by the taxpayer, its affiliated regu-
| ated broker, dealer and registered investnment advisor under either or
both of those clauses may be aggregated. Provi ded, however, a taxpayer
shall not be allowed the credit provided by clauses (D), (E) and (F) of
this subparagraph unless the property is first placed in service before
Cctober first, two thousand fifteen and (i) eighty percent or nore of
the enployees performng the admnistrative and support functions
resulting fromor related to the qualifying uses of such equipnent are
located in this state or (ii) the average nunber of enployees that
performthe adm nistrative and support functions resulting from or
related to the qualifying uses of such equi prent and are located in this
state during the taxable year for which the credit is clainmed is equal
to or greater than ninety-five percent of the average nunber of enpl oy-
ees that perform these functions and are located in this state during
the thirty-six nonths i medi ately preceding the year for which the cred-
it is clainmed, or (iii) the nunber of enployees |located in this state
during the taxable year for which the credit is claimed is equal to or
greater than ninety percent of the number of enployees located in this
state on Decenber thirty-first, nineteen hundred ninety-eight or, if the
taxpayer was not a calendar year taxpayer in nineteen hundred ninety-
eight, the last day of its first taxable year ending after Decenber
thirty-first, nineteen hundred ninety-eight. |f the taxpayer becones
subject to tax in this state after the taxable year beginning in nine-
teen hundred ninety-eight, then the taxpayer is not required to satisfy
the enpl oynent test provided in the preceding sentence of this subpara-
graph for its first taxable year. For purposes of clause (iii) of this
subpar agraph the enploynment test will be based on the nunber of enploy-
ees located in this state on the last day of the first taxable year the
taxpayer is subject to tax in this state. If the uses of the property
must be aggregated to determ ne whether the property is principally used
in qualifying uses, then either each affiliate using the property nust
satisfy this enploynent test or this enploynent test nust be satisfied
t hrough the aggregati on of the enpl oyees of the taxpayer, its affiliated
regul ated broker, dealer, and registered investnment adviser using the
property. For purposes of clause (A) of this subparagraph, tangible
personal property and other tangible property shall not include property
principally used by the taxpayer in the production or distribution of
electricity, natural gas after extraction fromwells, steam or water
delivered through pipes and mains. For purposes of this subdivision,
tangi bl e personal property and other tangible property does not include
property that directly produces, transmts, distributes, transports, or
stores fossil fuels as defined in section 1-103 of the energy law,  or
directly wutilizes fossil fuels for the production of on-site energy.
including thermal energy, for any purpose.

8 7. Subdivision (nm) of section 301-a of the tax law, as added by
section 20 of part K of chapter 61 of the |laws of 2011, is anmended to
read as foll ows:
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(m Special rate adjustnment for certain vessels. Notw thstanding any
provision of this section to the contrary, the use of non-hi ghway diese
motor fuel in the engine of a vessel to propel such vessel shall be
subject to tax at the notor fuel and highway diesel notor fuel rate
provided for in this section, and shall be subject to the provisions of

section three hundred one-j of this article, including the adjustnent
set forth in paragraph [feu+] three of subdivision (a) of such section
three hundred one-j. A credit or refund shall be available to the extent

tax paid on gallonage used to propel any such vessel exceeds the ampunt
of tax due based on the tax rate set forth herein. Provided, however,
that the conm ssioner shall require such docunentary proof to qualify
for any credit or reinbursenment provided hereunder as the comm ssioner
deens appropri ate.

8 8. Paragraph 3 of subdivision (f) and paragraph 4 of subdivision (Qg)
of section 301-a of the tax | aw are REPEALED.

8§ 9. Subdivisions (a) and (d) of section 301-b of the tax law, subdi-
vision (a) as added by chapter 190 of the laws of 1990, paragraph 5 of
subdi vision (a) as anended by section 3 of part E of chapter 59 of the
laws of 2012, paragraphs 6, 7 and 8 of subdivision (a) as added by
section 4 of part W1 of chapter 109 of the | aws of 2006, and subdivi-
sion (d) as anended by section 21 of part K of chapter 61 of the | aws of
2011, are anended to read as foll ows:

(a) Products. (1) [Kefesene—seLd—e;—usedfhy—a—peL#eLeuﬁLbgs#ness—mh#eh

£3)] Aviation gasoline, neeting the specifications set forth in Aneri-
can Standard Testing Material Specification D910 or Mlitary Specifica-
tion ML-G5572, which is inmported or caused to be inported into this
state by a petrol eum busi ness which is registered under article twelve-A
of this chapter as a distributor of notor fuel or produced, refined,
manuf actured or conpounded in this state by such a petrol eum busi ness.
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3] (2) E85 inported or <caused to be inported into this state or
produced, refined, manufactured or conpounded in this state by a petro-
| eum business registered under article twelve-A of this chapter, as a
distributor of notor fuel, and then sold by such petrol eum busi ness and
delivered to a filling station and placed in a storage tank of such
filling station for such E85 to be dispensed directly into a notor vehi-
cle for use in the operation of such vehicle.

[A] (i) Partial B20 exenption. B20 inported or caused to be inported
into this state or produced, refined, manufactured or conpounded in this
state by a petrol eum busi ness registered under article twelve-A of this
chapter, as a distributor of diesel notor fuel, and then sold by such
pet r ol eum busi ness.

(ii) Calculation of partial exenption. The amount of the partia
exenption wunder this paragraph shall be determ ned by nultiplying the
guantity of B20 tines twenty percent of the applicable taxes otherw se
i mposed by this article on such fuel

[£8F] (3) CNG or hydrogen.

(d) Sales to consumers for heating purposes. [5-] Total residential
heati ng exenpti on. Non-hi ghway diesel notor fuel sold by a petroleum
busi ness regi stered under article twelve-A of this chapter as a distrib-
utor of diesel motor fuel or residual petrol eum product sold by a petro-
| eum business registered under this article as a residual petrol eum
product business to the consuner exclusively for residential heating
purposes only if such non-highway diesel notor fuel is delivered into a
storage tank which is not equi pped with a hose or other apparatus by
which such fuel can be dispensed into the fuel tank of a notor vehicle
and such storage tank is attached to the heating unit burning such fuel.

[~ a a

, -]

8§ 10. The openi ng paragraph and paragraph 1 of subdivision (c) of
section 301-b of the tax law, as added by chapter 190 of the |aws of
1990, are amended to read as follows:

Sal es to [ NewYork—state—and] the federal governnent. (1) Mtor fuel
inmported or caused to be inported into this state or produced, refined,
manuf act ured or conpounded in this state by a petrol eum busi ness regis-
tered wunder article twelve-A of this chapter, as a distributor of notor
fuel, and then sold by such petroleum business to an organization
descri bed in paragraph [ere—e+] two of subdivision (a) of section el even
hundred sixteen of this chapter where such notor fuel is used by such
organi zation for its own use or consunption
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8§ 11. The openi ng paragraph and subdivisions (a) and (b) of section
301-c¢ of the tax law, the opening paragraph as anended by section 5 of
part W1 of chapter 109 of the laws of 2006, subdivision (a) as anended
by section 23 of part K of chapter 61 of the [aws of 2011, and subdivi -
sion (b) as anended by chapter 330 of the laws of 1991, are anended to
read as foll ows:

A subsequent purchaser shall be eligible for reinbursenent of tax with
respect to the followi ng gall onage, subsequently sold by such purchaser

in accordance wth subdivision (a), (b), (e), (h), [H)—H+—Fr—or
oy (). (k) or (1) of this section or wused by such purchaser in
accordance wth subdivision (c), (d), (f), (@ [——>—=] or [&8] ()
of this section, which gallonage has been included in the nmeasure of the
tax inposed by this artlcle on a petroleun1bu5|ness

(a) [MNers way—D o4 . ]
Total residential heatlng relnbursenent. hbn—hlghmay Di esel notor fue
purchased in this state and sold by such purchaser to a consuner for use
exclusively for residential heating purposes but only where (i) such
non- hi ghway diesel notor fuel is delivered into a storage tank which is
not equi pped with a hose or other apparatus by which such non-highway
Di esel notor fuel can be dispensed into the fuel tank of a nmotor vehicle
and such storage tank is attached to the heating unit burning such non-
hi ghway Di esel motor fuel, (ii) the tax inposed pursuant to this article
has been paid with respect to such non-hi ghway di esel motor fuel and the
entire anount of such tax has been absorbed by such purchaser, and (iii)
such purchaser possesses docunentary proof satisfactory to the comm s-
sioner evidencing the absorption by it of the entire anount of the tax
i nposed pursuant to this article. Provided, however, that the conms-
sioner is authorized, in the event that the conmmi ssioner determ nes that
it would not threaten the integrity of the admnistration and enforce-
ment of the tax inposed by this article, to provide a reinbursenent with
respect to aretail sale to a consuner for residential heating purposes
of less than ten gallons of non-highway di esel notor fuel provided such
fuel is not dlspensed |nto the tank of a not or vehi cl e.
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(b) Sales to [NewYork-state—and] the federal governnment. Mdtor fuel
and di esel nmotor fuel purchased in this state and sold by such purchaser
inthis state to an organi zation described in paragraph [ere—o+] two of
subdi vision (a) of section eleven hundred sixteen of this chapter where
(i) such notor fuel or diesel notor fuel is for such organization's own
use or consunption, (ii) the tax inposed pursuant to this article has
been paid wth respect to such notor fuel or diesel notor fuel and the
entire anount of such tax has been absorbed by such purchaser and, (iii)
such purchaser possesses docunentary proof satisfactory to the comm s-
sioner of taxation and finance evidencing the absorption by it of the
entire anount of the tax inposed pursuant to this article. Provided,
however, that the comni ssioner [ef—taxation—-andiinanrce] shall require
such docunentary proof to qualify for any rei nbursenment of tax provided
by this section as the comni ssioner deens appropriate, including the
expansi on of any certification required pursuant to section two hundred
eighty-five-a or two hundred eighty-five-b of this chapter to cover the
taxes inposed pursuant to this article.

8§ 11-a. The opening paragraph of section 301-c of the tax law, as
anended by chapter 468 of the laws of 2000, is anended to read as
fol | ows:

A subsequent purchaser shall be eligible for reinbursenent of tax with
respect to the followi ng gall onage, subsequently sold by such purchaser
in accordance with subdivision (a), (b), (e), (h)[—&3] or [&a] (i) of
this section or used by such purchaser in accordance with subdivision
(c), (d), (f), (Q)[+——1 or [M] (i) of this section, which
gal l onage has been included in the nmeasure of the tax inposed by this
article on a petrol eum busi ness:

8 12. Subdivisions (i), (j) and (l) of section 301-c of the tax |[|aw
are REPEALED.

8 13. Subdivisions (k), (m, (n), (o) and (p) of section 301-c of the
tax law are relettered subdivisions (i), (j), (k), (I) and (m.

§ 14. Section 301-d of the tax |law is REPEALED.

8§ 15. Subdivision (f) of section 301-e is REPEALED

8§ 16. Subdivision (a) of section 301-j of the tax |law, as anended by
chapter 309 of the laws of 1996, paragraphs 1, 2, 3 and 4 as anended by
section 29 of part K of chapter 61 of the laws of 2011, is anended to
read as foll ows:

(a) Inposition of tax. (1) In addition to the taxes inposed by
sections three hundred one-a and three hundred one-e of this article,
there is hereby inposed upon every petrol eum business subject to tax
i nposed under section three hundred one-a of this article and every
avi ation fuel business subject to the aviation gasoline conmponent of the
tax inposed under section three hundred one-e of this article, a supple-
mental nonthly tax for each or any part of a taxable nonth at a rate of
six and eight-tenths cents per gallon wth respect to the products
included in each conmponent of the taxes inposed by such section three
hundred one-a and the aviation gasoline conponent of the tax inposed by
such section three hundred one-e of this article.

(2) 1 ' ; — '
do-—ned—p—subdivsion—{o—ol—soetionthroe—hndrod—of—this—art ol o

&3] Provided, further, "railroad diesel,” as such termis defined in
subdivision (I) of section three hundred of this article, shall be
exenpt fromthe nmeasure of the tax inposed under this section

[4-] (3) Provided, further, a separate per gallon rate shall apply
with respect to highway diesel notor fuel. Such rate shall be determ ned
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by taking the adjusted rate per gallon of tax inposed under paragraph
one of this subdivision as adjusted in accordance with paragraph [#H-e]
four of this subdivision and subtracting therefromone and three-quar-
ters cents. Conmenci ng January first, two thousand twel ve, and each
January thereafter, the per gallon rate applicable to highway diesel
mot or fuel shall be the adjusted rate under paragraph one of this subdi-
vision as adjusted in accordance wth paragraph [+-e] four of this
subdi vi si on whi ch commences on such date minus one and three-quarters
cents. The resulting rate wunder this paragraph shall be expressed in
hundr edt hs of a cent.

[655] (4) Except as herein provided, the tax inposed under this
section shall be calculated in the sane respective manner as the taxes
i nposed by section three hundred one-a and section three hundred one-e
of this article. Except [fer—sesction—three-hundred—-one—d—and—except] as
otherwi se provided in this section, all the provisions of this article
applicable to the taxes inposed by sections three hundred one-a and
three hundred one-e of this article, shall apply wth respect to the
suppl enental tax inposed by this section to the same extent as if it
were respectively inposed by such sections.

8 17. Subparagraph (A) of paragraph 2 of subsection (a) of section 606
of the tax law, as anended by section 3 of part P of chapter 59 of the
| aws of 2017, is anended to read as foll ows:

(A) A credit shall be allowed under this subsection with respect to
tangi bl e personal property and other tangible property, including build-
ings and structural conmponents of buildings, which are: depreciable
pursuant to section one hundred sixty-seven of the internal revenue
code, have a useful life of four years or nore, are acquired by purchase
as defined in section one hundred seventy-nine (d) of the interna
revenue code, have a situs in this state and are (i) principally used by
the taxpayer in the production of goods by manufacturing, processing,
assenbling, refining, mning, extracting, farmng, agriculture, horti-
culture, floriculture, viticulture or comrercial fishing, (ii) indus-
trial waste treatnment facilities or air pollution control facilities,
used in the taxpayer's trade or business, (iii) research and devel opnent
property, (iv) principally used in the ordinary course of the taxpayer's
trade or business as a broker or dealer in connection with the purchase
or sale (which shall include but not be limted to the issuance, enter-
ing into, assunption, offset, assignment, termination, or transfer) of
stocks, bonds or other securities as defined in section four hundred
seventy-five (c)(2) of the Internal Revenue Code, or of comodities as
defined in section 475(e) of the Internal Revenue Code, (v) principally
used in the ordinary course of the taxpayer's trade or business of
provi di ng i nvest ment advisory services for a regul ated investnment conpa-
ny as defined in section eight hundred fifty-one of the Internal Revenue
Code, or lending, loan arrangenent or Jloan origination services to
customers in connection with the purchase or sale (which shall include
but not be linted to the issuance, entering into, assunption, offset,
assignnent, termnation, or transfer) of securities as defined in
section four hundred seventy-five (c)(2) of the Internal Revenue Code,
or (vi) principally used as a qualified filmproduction facility includ-
ing qualified film production facilities having a situs in an enpire
zone designated as such pursuant to article eighteen-B of the genera
muni ci pal |aw, where the taxpayer is providing three or nore services to
any qualified filmproduction conpany using the facility, including such
services as a studio lighting grid, lighting and grip equipnment, multi-
I i ne phone service, broadband information technol ogy access, industrial
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scale electrical capacity, food services, security services, and heat-
ing, ventilation and air conditioning. For purposes of clauses (iv) and
(v) of this subparagraph, property purchased by a taxpayer affiliated
with a regulated broker, dealer, or registered investnent adviser is
allowed a credit under this subsection if the property is used by its
affiliated regulated broker, dealer or registered i nvestnent adviser in
accordance with this subsection. For purposes of deternmining if the
property is principally used in qualifying uses, the uses by the taxpay-
er described in clauses (iv) and (v) of this subparagraph may be aggre-
gated. In addition, the uses by the taxpayer, its affiliated regulated
broker, dealer and registered investnent adviser under either or both of
those cl auses may be aggregated. Provided, however, a taxpayer shall not
be allowed the credit provided by clauses (iv) and (v) of this subpara-
graph unless (I) eighty percent or nore of the enployees performng the
adm nistrative and support functions resulting fromor related to the
qual i fying uses of such equipnent are located in this state, or (ll) the
aver age nunber of enpl oyees that performthe adm nistrative and support
functions resulting from or related to the qualifying uses of such
equi prent and are located in this state during the taxable vyear for
which the credit is clained is equal to or greater than ninety-five
percent of the average nunber of enployees that performthese functions
and are located in this state during the thirty-six nmonths inmediately
precedi ng the year for which the credit is clainmed, or (Ill) the nunber
of enployees located in this state during the taxable year for which the
credit is claimed is equal to or greater than ninety percent of the
nunber of enployees located in this state on Decenber thirty-first,
nineteen hundred ninety-eight or, if the taxpayer was not a cal endar
year taxpayer in nineteen hundred ninety-eight, the last day of its
first taxable year ending after Decenber thirty-first, nineteen hundred
ninety-eight. If the taxpayer becones subject to tax in this state after
t he taxabl e year beginning in nineteen hundred ninety-eight, then the
taxpayer is not required to satisfy the enploynent test provided in the
precedi ng sentence of this subparagraph for its first taxable year. For
the purposes of <clause (II11) of this subparagraph the enpl oynent test
will be based on the nunber of enployees located in this state on the
last day of the first taxable year the taxpayer is subject to tax in
this state. If the uses of the property nust be aggregated to deternine
whet her the property is principally used in qualifying uses, then either
each affiliate wusing the property nust satisfy this enploynment test or
this enpl oynent test nust be satisfied through the aggregation of the
enpl oyees of the taxpayer, its affiliated regul ated broker, dealer, and
regi stered investnment adviser using the property. For purposes of clause
(i) of this subparagraph, tangible personal property and other tangible
property shall not include property principally used by the taxpayer in
the production or distribution of electricity, natural gas after
extraction from wells, steam or water delivered through pipes and
mai ns. For purposes of this subsection, tangible personal property and
other tangible property does not include property that directly produc-

es, transmits, distributes, transports, or stores fossil fuels as
defined in section 1-103 of the energy law, or directly utilizes fossi
fuels for the production of on-site energy, including thernal energy.

for any purpose.

8§ 18. Paragraph 3 of subdivision (b) of section 21 of the tax |aw, as
anended by chapter 420 of the |Iaws of 2006, clause (i) of subparagraph
(B) as anmended by section 22 of part BB of chapter 56 of the |aws of
2015, is anmended to read as foll ows:
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(3) Qualified tangible property. "Qualified tangible property" is
property described in either subparagraph (A) or (B) and subparagraph
(C) of this paragraph which

(A) (i) is depreciable pursuant to section one hundred sixty-seven of
the internal revenue code,

(ii) has a useful life of four years or nore,

(iii) has been acquired by purchase as defined in section one hundred
seventy-nine (d) of the internal revenue code,

(iv) has a situs on a qualified site in this state, and

(v) is principally wused by the taxpayer for industrial, comercial,
recreational or environnental conservation purposes (including the
comerci al devel opnment of residential housing); or

(B) (i) is, or when occupi ed becones, part of a dwelling whose primary
ownership structure is covered under either article nine-B of the rea
property |law or neets the requirenents of section 216 (b)(1) of the
Internal Revenue Code or is part of an affordabl e housing project as
defined in subdivision twenty-nine of section 27-1405 of the environ-
mental conservation |aw, where units are sold as single famly homes or
multiple fam |y dwel lings;

(ii) has been acquired by purchase (as defined in section one hundred
seventy-nine (d) of the Internal Revenue Code);

(iii) has a situs on a qualified site in this state; and

(iv) for purposes of this subparagraph only, and notw thstandi ng any
other section of lawto the contrary, property qualifying under this
subparagraph shall be deened to be qualified tangi ble property for the
pur poses of paragraph one of subdivision (d) of this section; and in
addition, for the purposes of this subdivision only, property qualifying
under this subparagraph shall be deenmed to have been placed in service
for the purposes of paragraph three of subdivision (a) of this section
when a certificate of occupancy is issued for such property; and

(C) does not directly produce, transnmit, distribute, transport, or
store fossil fuels as defined in section 1-103 of the energy law,__ or
directly wutilize fossil fuels for the production of on-site energy.
including thermal energy, for any purpose.

8§ 19. Subdivision 26 of section 210-B of the tax law is anended by
addi ng a new paragraph (g) to read as foll ows:

(g) For purposes of this subdivision, "qualified rehabilitation
expendi tures" does not include expenditures for property that directly
produces, transmits, distributes, transports, or stores fossil fuels as
defined in section 1-103 of the energy law, or directly utilizes fossi
fuels for the production of on-site energy, including thermal energy.
for any purpose.

8§ 20. Subparagraphs (ix) and (x) of paragraph 3 and paragraph 5 of
subdivision (c) of section 1105 of the tax |law, subparagraph (ix) of
paragraph 3 as added by chapter 395 of the laws of 1998, subparagraph
(x) of paragraph 3 as added by section 1 of part FF of chapter 407 of
the laws of 1999, and paragraph 5 as anended by chapter 321 of the |aws
of 2005,

e*}]’such services %endered with respect to property described in
paragraph twelve-a of subdivision (a) of section eleven hundred fifteen
of this article.
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(5) Maintaining, servicing or repairing real property, property or
land, as such terns are defined in the real property tax |aw, whether
the services are perfornmed in or outside of a building, as distinguished
fromadding to or inproving such real property, property or land, by a
capital inprovenent as such termcapital inprovenent is defined in para-
graph nine of subdivision (b) of section eleven hundred one of this
article, but excluding (i) services rendered by an individual who is not
ina regular trade or busrness offerlng his services to the publlc (ii)

RO R g R g e R g — ] servrces rendered mrth respect

to real property, property or land used or consunmed predom nantly either
in the production of tangible personal property, for sale, by farm ng or
in a commercial horse boarding operation, or in both and [H=4] (iii)
services of renoval of waste material froma facility regulated as
transfer station or construction and denolition debris processing facil-
ity by the departnment of environnental conservation, provided that the
waste material to be renoved was not generated by the facility.

8 21. Subparagraph (xi) of paragraph 3 of subdivision (c) of section
1105 of the tax |law is REPEALED

8§ 22. Paragraph 9 of subdivision (a) of section 1115 of the tax lawis
REPEALED.

§ 23. Paragraph (ii) of subdivision (b) of section 1115 of the tax
|l aw, as anmended by section 30 of part Y of chapter 63 of the laws of
2000, is amended to read as foll ows:

(ii) |[cas—=electricity] Electricity, refrigeration and steam and
[gas—] electric, refrigeration and steam service of whatever nature for
use or consunption directly and exclusively in research and devel opnent
in the experinental or |aboratory sense shall be exenpt from the tax
i mposed under subdivision (b) of section eleven hundred five and the
conpensating use tax inposed under section eleven hundred ten of this
article. Such research and devel opnment shall not be deenmed to include
the ordinary testing or inspection of materials or products for quality
control, efficiency surveys, nmanagenent studies, consuner surveys,
advertising, pronotions or research in connection with literary, histor-
ical or simlar projects.

8§ 24. Paragraph 1 of subdivision (c) of section 1115 of the tax |aw,
as amended by section 7 of part B of chapter 63 of the |laws of 2000, is
amended to read as foll ows:

(1) [Fuel—gas—elestrieity] Electricity, refrigeration and steam and
[gas—] electric, refrigeration and steam service of whatever nature for
use or consunption directly and exclusively in the production of tangi-
bl e personal property, [gas—] electricity, refrigeration or steam for
sale, by manufacturing, processing, assenbling, generating, refining,
m ning or extracting shall be exenpt fromthe taxes inposed under subdi-
visions (a) and (b) of section eleven hundred five and the conpensating
use tax inposed under section eleven hundred ten of this article.

§ 25. Subdivision (j) of section 1115 of the tax |aw, as anmended by
section 41 of part K of chapter 61 of the laws of 2011, is anended to
read as foll ows:

(j) The exenptions provided in this section shall not apply to the tax
required to be prepaid pursuant to the provisions of section el even
hundred two of this article nor to the taxes inposed by sections eleven
hundred five and eleven hundred ten of this article with respect to
recei pts fromsales and uses of notor fuel or diesel notor fuel,[—except
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hopdred—ten—of—this—artiecle—withrespestto-sales—anduses—ot—kero—jet
fuel-] OCNG  hydrogen and E85, provided, however, the exenption allowed
for E85 shall be subject to the additional requirenments provided in
section eleven hundred two of this article with respect to E85. The
exenption provided in subdivision (c) of this section shall apply to
sal es and uses of non-hi ghway diesel notor fuel but only if all of such
fuel is consumed other than on the public highways of this state. The
exenption provided in subdivision (c) of this section shall apply to
sal es and uses of non-hi ghway di esel notor fuel for use or consunption
either in the production for sale of tangible personal property by farm
ing or in a comercial horse boarding operation, or in both but only if
all of such fuel is consuned other than on the public highways of this
state (except for the use of the public highways to reach adjacent farm
lands or adjacent |ands used in a comercial horse boarding operation,
or both).

8§ 25-a. Subdivision (j) of section 1115 of the tax |aw, as anmended by
section 41-a of part K of chapter 61 of the |laws of 2011, is anmended to
read as foll ows:

(j) The exenptions provided in this section shall not apply to the tax
required to be prepaid pursuant to the provisions of section eleven
hundred two of this article nor to the taxes inposed by sections el even
hundred five and el even hundred ten of this article with respect to
recelpts fron1sa|es and uses of nmot or fuel or di esel not or fueI[——e*eep%

exenption provided in subdivision (c) of this section shall apply to
sal es and uses of non-hi ghway di esel nmotor fuel but only if all of such
fuel is consumed other than on the public highways of this state. The
exenption provided in subdivision (c¢) of this section shall apply to
sales and wuses of non-highway diesel notor fuel for use or consunption
either in the production for sale of tangible personal property by farm
ing or in a commercial horse boarding operation, or in both but only if
all of such fuel is consurmed other than on the public highways of this
state (except for the use of the public highways to reach adjacent farm
| ands or adjacent |ands used in a comrercial horse boarding operation,
or both).

8 26. Subdivision (s) of section 1115 of the tax |aw, as added by
chapter 201 of the laws of 1995, is relettered subdivision (p).

§ 27. Subdivision (w) of section 1115 of the tax law, as added by
section 32 of part Y of chapter 63 of the |aws of 2000, is anmended to
read as foll ows:

(W) Receipts fromthe sale of [gas—e+] electricity or [gas—e+] el ec-
tric service of whatever nature and consideration given or contracted to
be given for, or for the use of, [gas—e+] electricity or [gas—e+] elec-
tric service of whatever nature purchased for use or consunption direct-
Iy and exclusively to provide [gas—o+] electric service of whatever

nature consisting of operating [a—gas—pipeline—or—gas—di-st+ibutionrtine

ep] an electrlc transn155|on or dlstrlbutlon line ahd—ensuriAg—the
VARYY H-+y] shal |

®» —
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be exenpt from sal es and conpensating use taxes inposed by this article.
Such exenpt [gas—e+]| electricity or [gas—e+] electric service of whatev-
er nature shall include, but shall not be limted to, such [gas—e+]
electricity or [gas—e+] electric service of whatever nature used or

consuned dlrectly and exclusively to (1) [ensH+e—neeessa#y—me¢k+ng—p¢es—

gas—ihA—sueh—a—pipeline—or—di-stributiontine—{(5)] operate substations
and equi pment related to electric transmssion and distribution |Iines

such as transformers, capacitors, neters, swtches, comunication
devi ces and heating and cooling equipnment, and [&8)}] (2) ensure the
reliability of electricity or electric service transmitted or distrib-
uted through such lines, for exanple, by operating reserve capacity
machi nery and equi prent .

8 28. Subdivision (k) of section 300 of the tax |aw, as amended by
section 17 of part K of chapter 61 of the laws of 2011, is anended to
read as foll ows:

(k) "Commercial gallonage" neans gallonage (1) which is non-hi ghway
diesel not or fueI or residual petroleun1product (2) [whieh—is—inecluded

ses-—aih—h—ee—hend-ed—aone—a—ol—his—a a3 mhlch does not (and
will not) qualify (A [Lep—%he—H%+L+%y—e4ed+%—e#—#e%nha#senen%——p#e¥+ded
Fer—n—seection—three—hundred—one—d—otthis—artiele—B}] as "manufactur-
i ng gallonage", as such term is defined in subdivision (m of this
section, [S-] (B) for the not-for-profit organization exenption
provided for |n subd|V|S|on (h) of sectlon three hundred one-b of this
article, : A

eL——see%+en——Lh#ee——hHnd%ed——ene—e—e#-;h+s-a#¥+e#e—] and [é4}] L_L WhICh
will not be used nor has been used in the fuel tank connecting with the
engi ne of a vessel. No gallonage shall qualify as "comrercial gall onage"

mhere such gal l onage is ellglble for the [éL}——uL+++$y——e+ed++—ep

] not - for-proflt
organi zati on exenption wunder subdivision (h) of section three hundred

one-b of this articl e[ —er—{w—heating—exenption—providedtor—A—para—

1. The
conmm ssi oner shall require such docunentary proof to substantiate the
classification of product as "commercial gallonage" as the conm ssioner
deens appropri ate.

§ 29. Paragraph 1 of subdivision (f) of section 301-b of the tax |aw,
as amended by section 21 of part K of chapter 61 of the laws of 2011, is
anended to read as foll ows:

(1) Residual petrol eum product and non- hlghmay dlesel notor fuel sold
to an electric corporation, | i
three—hundred—one—d—of—this—article-] as defined in subdivision thirteen
of section two of the public service |aw, subject to the supervision of
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the departnent of public service, which is registered with the depart-
ment as a petrol eum business tax direct pay permttee, and used by such
electric corporation to fuel generators for the purpose of manufacturing
or producing electricity where such electric corporation provides a copy
of a direct pay permt authorized and issued by the comr ssioner, to the
petrol eum business nmaking such sale. |If so registered, such corporation
shall be a taxpayer under this article and (i) such electric corporation
shall file a return nonthly and pay the applicable tax under this arti-
cle, after the application of allowable credits, on all such purchases
directly to the commi ssioner, (ii) such electric corporation shall be
subject to all of the provisions of this article relating to the respon-
sibilities and liabilities of taxpayers under this article with respect
to such residual petrol eum product and non- hi ghway di esel notor fuel.

8§ 30. Subdivision (y) of section 1511 of the tax law, as added by
chapter 472 of the laws of 2010, is anended by addi ng a new paragraph 7
to read as follows:

(7) For purposes of this subsection, "qualified rehabilitati on expend-
itures" does not include expenditures for property that directly produc-

es, transmits, distributes, transports, or stores fossil fuels as
defined in section 1-103 of the energy law, or directly utilizes fossi
fuels for the production of on-site energy, including thernal energy.

for any purpose.

8§ 31. Paragraph (c) of subdivision 1 of section 3102-e of the public
authorities law, as added by section 31 of part A of chapter 56 of the
|l aws of 1998, is anended to read as foll ows:

(c) "Qualified energing technology conpany” shall nean a conpany
| ocated in New York state: (1) whose primary products or services are
classified as energing technol ogi es and whose total annual product sales
are ten mllion dollars or less; or (2) a conpany which has research and
devel opnent activities in New York state and whose ratio of research and
devel opnrent funds to net sales equals or exceeds the average ratio for
all surveyed conpanies classified as determ ned by the National Science
Foundation in the nobst recent published results fromits Survey of
I ndustry Research and Devel opnent, or any conparabl e successor survey as
determ ned by the departnent, and whose total annual product sales are
ten mllion dollars or less. Qualified energing technol ogy conpany shal
not include a conpany engaged in the production, transm ssion, distrib-
ution, transportation, or storage of fossil fuels as defined in section
1-103 of the energy |aw.

The definition of "research and devel opnent funds" shall be the sane
as that used by the National Science Foundation in the aforenentioned
survey.

8 32. Subparagraph (vi) of paragraph (a) of subdivision 1 of section
210 of the tax law, as anmended by section 1 of part D of chapter 59 of
the |l aws of 2019, is amended to read as foll ows:

(vi) for taxable years beginning on or after January first, two thou-
sand fourteen, the amount prescribed by this paragraph for a taxpayer
that is a qualified New York manufacturer, shall be conputed at the rate
of zero percent of the taxpayer's business incone base. The term
"manufacturer” shall nmean a taxpayer that during the taxable year is
principally engaged in the production of goods by manufacturing, proc-
essing, assenbling, refining, mning, extracting, farmng, agriculture,
horticulture, floriculture, viticulture or conmercial fishing. However,
the generation and distribution of electricity, the distribution of
natural gas, [ard] the production of steam associated with the gener-
ation of electricity, and the production, transm ssion, distribution,
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transportation, or storage of fossil fuels as defined in section 1-103
of the energy law shall not be qualifying activities for a manufacturer
under this subparagraph. Mreover, in the case of a conbined report, the
combi ned group shall be considered a "manufacturer” for purposes of this
subparagraph only if the conbined group during the taxable year is prin-
cipally engaged in the activities set forth in this paragraph, or any
conbi nation thereof. A taxpayer or, in the case of a conbined report, a
conbined group shall be "principally engaged" in activities described
above if, during the taxable year, nore than fifty percent of the gross
receipts of the taxpayer or combined group, respectively, are derived
fromreceipts fromthe sale of goods produced by such activities. In
computing a conmbined group's (gross receipts, intercorporate receipts
shall be elimnated. A "qualified New York manufacturer"” is a manufac-
turer that has property in New York that is described in clause (A) of
subparagraph (i) of paragraph (b) of subdivision one of section two
hundred ten-B of this article and either (lI) the adjusted basis of such
property for New York state tax purposes at the close of the taxable
year is at least one mllion dollars or (Il) all of its real and
personal property is located in New York. A taxpayer or, in the case of
a conbined report, a conbined group, that does not satisfy the princi-
pally engaged test may be a qualified New York manufacturer if the
taxpayer or the conbined group enploys during the taxable year at |east
two thousand five hundred enpl oyees in manufacturing in New York and the
t axpayer or the conbi ned group has property in the state used in nmanu-
facturing, the adjusted basis of which for New York state tax purposes
at the close of the taxable year is at Ileast one hundred mllion
dol I ars.

8 33. Subparagraph 2 of paragraph (b) of subdivision 1 of section 210
of the tax law, as anended by section 2 of part D of chapter 59 of the
| aws of 2019, is anended to read as fol |l ows:

(2) For purposes of subparagraph one of this paragraph, the term
"manuf acturer"” shall nean a taxpayer that during the taxable vyear is
principally engaged in the production of goods by manufacturing, proc-
essing, assenbling, refining, mning, extracting, farmng, agriculture,
horticulture, floriculture, viticulture or commercial fishing; provided,
however, the production, transnm ssion, distribution, transportation, or
storage of fossil fuels as defined in section 1-103 of the energy |aw
shall not be qualifying activities for a manufacturer under this subpar-
agraph. Moreover, for purposes of conputing the capital base in a
conbi ned report, the conbined group shall be considered a "manufacturer”
for purposes of this subparagraph only if the conbined group during the
taxable vyear is principally engaged in the activities set forth in this
subpar agraph, or any conbi nation thereof. A taxpayer or, in the case of
a conbined report, a conmbined group shall be "principally engaged" in
activities described above if, during the taxable year, nore than fifty
percent of the gross receipts of the taxpayer or conbi ned group, respec-
tively, are derived from receipts fromthe sale of goods produced by
such activities. In conputing a conbined group's gross receipts, inter-
corporate receipts shall be elimnated. A "qualified New York manufac-
turer” is a manufacturer that has property in New York that is described
in clause (A) of subparagraph (i) of paragraph (b) of subdivision one of
section two hundred ten-B of this article and either (i) the adjusted
basis of that property for New York state tax purposes at the close of
the taxable year is at least one mllion dollars or (ii) all of its rea
and personal property is located in New York. In addition, a "qualified
New York manufacturer"” neans a taxpayer that is defined as a qualified
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ener gi ng technol ogy conpany under paragraph (c) of subdivision one of
section thirty-one hundred two-e of the public authorities |aw regard-
less of the ten mllion dollar limtation expressed in subparagraph one
of such paragraph. A taxpayer or, in the case of a conbined report, a
conbi ned group, that does not satisfy the principally engaged test nay
be a qualified New York manufacturer if the taxpayer or the conbi ned
group enpl oys during the taxable year at |east two thousand five hundred
enpl oyees in nmanufacturing in New York and the taxpayer or the conbined
group has property in the state used in manufacturing, the adjusted
basis of which for New York state tax purposes at the close of the taxa-
ble year is at |east one hundred million dollars.

8 34. This act shall take effect imediately and shall apply to taxa-
ble years comencing on or after the first of January next succeedi ng
the date on which it shall have becone a | aw, provided, however, that:

(a) the anendnents to paragraphs 6, 7 and 8 of subdivision (a) of
section 301-b nmmde by section nine of this act shall not affect the
repeal of such paragraphs and shall be deened repeal ed therewth;

(b) the anendnents to the opening paragraph of section 301-c of the
tax |l aw made by section eleven of this act shall be subject to the expi-
ration and reversion of such paragraph pursuant to section 19 of part
W1 of chapter 109 of the |aws of 2006, as anended, when upon such date
the provisions of section eleven-a of this act shall take effect;

(c) the anendnments to subdivisions (k) and (I) of section 301-c nmde
by section thirteen of this act shall not affect the repeal of such
subdi vi si ons and shall be deened repeal ed therewith; and

(d) the anendnents to subdivision (j) of section 1115 of the tax |aw
made by section twenty-five of this act shall be subject to the expira-
tion and reversion of such subdivision pursuant to section 19 of part
W1 of chapter 109 of the |aws of 2006, as anended, when upon such date
the provisions of section twenty-five-a of this act shall take effect.



