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STATE OF NEW YORK

6768

2021- 2022 Regul ar Sessi ons

| N SENATE

May 14, 2021

Introduced by Sen. QANARIS -- read twice and ordered printed, and when
printed to be conmitted to the Committee on Rul es

AN ACT to anmend the labor law, in relation to preventing occupational
exposure to an airborne infectious disease; and to amend a chapter of
the laws of 2021 anmending the |abor lawrelating to preventing occu-
pational exposure to an airborne infectious disease, as proposed in
| egislative bills nunbers S.1034-B and A. 2681-B, in relation to the
ef fecti veness thereof

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Section 218-b of the labor law, as added by a chapter of
the aws of 2021 anending the |abor law relating to preventing occupa-
tional exposure to an airborne infectious disease, as proposed in |egis-
lative bills nunmbers S.1034-B and A. 2681-B, is anended to read as
fol | ows:

§ 218-b. Prevention of occupational exposure to an airborne infectious
di sease. 1. For purposes of this section, the following terns shal
have the foll owi ng neani ngs:

(a) "Enployee" shall nean any person providing | abor or services for
remuneration for a private entity or business within the state, w thout
regard to an individual's inmgration status, and shall include[—but+
pot—belited+to-] part-time workers, independent contractors, donestic
wor kers, honme care and personal care workers, day |aborers, farmwrkers
and other tenporary and seasonal workers. The termshall al so include
i ndividuals working for digital applications or platforns, staffing
agenci es, contractors or subcontractors on behalf of the enployer at any
individual work site, as well as any individual delivering goods or
transporting people at, to or from the work site on behalf of the
enpl oyer, regardl ess of whether delivery or transport is conducted by an
individual or entity that would otherw se be deened an enpl oyer under
this chapter. The term shall not include enployees or independent
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contractors of the state, any political subdivision of the state, a
public authority, or any other governnmental agency or instrunentality.

(b) "Wirk site" shall nean any physical space, including a vehicle,
that has been designated as the location where work is perforned over
which an enployer has the ability to exercise control. The term shal
i ncl ude enpl oyer-provi ded housi ng and enpl oyer-provided transportation
at, to or fromthe work site but shall not include the residence of the
enpl oyer or enpl oyee unl ess such residence has been provided by the
enployer and is used as the primary place of work or such residence is
provi ded by an enpl oyer covered under the provisions of article nine-
teen-A of this chapter. The termshall not include a telecomuting or
telework site unless the enployer has the ability to exercise control of
such site.

(c) "Supervisor" or "supervisory enployee" shall nean any person who
has the authority to direct and control the work performance of other
enpl oyees, or who has the managerial authority to take corrective action
regarding the violation of the law, rules or regulations. This term
shall not include any enpl oyee who is a nenber of a collective bargain-
ing unit that primarily represents enpl oyees not otherw se deened to be
a supervisor or supervisory enployee as defined by this subdivision.

(d) "Enployer" shall nean any person, entity, business, corporation,

partnership, limted Iliability conpany, or association enpl oyi ng,
hiring, or paying for the labor of any individual in any occupation,
i ndustry, trade, business, or service. The termshall not include the

state, any political subdivision of the state, a public authority, or
any ot her governnmental agency or instrumentality.

(e) "Airborne infectious disease" shall nmean any infectious viral,
bacterial or fungal disease that is transm ssible through the air in the
form of aerosol particles or droplets and is designated by the conm s-
sioner of health a highly contagious comunicable disease [by—the
comr-ssi-oner—oeat—health—i-hat—presepts—a—serious—-shk—olharmte—ihe
publiec—health] that presents a serious risk of harm to the public
heal t h.

2. The conmissioner, in consultation with the departnent of health,
shall create and publish, in both English and Spanish, a nodel airborne
i nfectious disease exposure prevention standard for [aH—werk—sites-
differentiated—by—industry—to] industries representing a significant
portion of the workforce, or those with unique characteristics requiring
distinct standards, as determ ned by the conm ssioner, in consultation

with the conm ssioner of health. The conm ssioner shall further create
and publish, in English and in Spanish, a general nodel airborne infec-
tious disease exposure prevention standard applicable to all worksites

not included in the specific industry standards. Such nodel standards
shall establish mninmmrequirenents for preventing exposure to airborne
i nfectious diseases in the workplace in order to protect the public and
the workforce. The nodel infectious disease exposure prevention [stard—
ard] standards shall take into account the types of risks present at
[the] any work site customarily associated with each covered industry,
including the presence of third parties. The nodel [standard] standards
shall explicitly specify and distinguish the extent to which the
provisions are applicable for different levels of airborne infectious
di sease exposure, and shall take into consideration circunstances where
a state of energency has or has not been declared due to an airborne
i nfectious di sease, and distinctions in policies based on circunstances
where a state of energency has been declared due to an airborne infec-
tious di sease shall take into consideration all applicable federal stan-
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dards to the extent practicable. The commi ssioner shall determne, in
his or her discretion, which | anguages to publish the [standard] stand-
ards in addition to English and Spani sh based on the nunber of individ-
uals in the state popul ation that speak each | anguage, the preval ence of
certain |anguages being spoken in particular industries, and any ot her
factor that the conm ssioner shall deemrel evant. Such [standard] stand-
ards shall include, but not be limted to, establishing requirenents on
procedures and net hods for:

(a) Enpl oyee heal th screenings;

(b) Face coveri ngs;

(c¢) Required personal protective equipnent ("PPE') applicable to each
i ndustry for eyes, face, head, and extremties, protective clothing,
respiratory devices, and protective shields and barriers, which shall be
provi ded, wused, and maintained in a sanitary and reliable condition at
t he expense of the enployer. The [standard] standards shall provide for
a list of PPE that satisfies the requirenents, based on hazard assess-
ments for each industry;

(d) Accessible workplace hand hygi ene stations and nai ntaini ng heal thy
hand hygi ene and that enployers provide adequate break tines for [work—
ers] enpl oyees to use handwashing facilities as needed;

(e) Regular cleaning and disinfecting of shared equipnent and
frequently touched surfaces such as workstations, touchscreens, tele-
phones, handrails, and doorknobs, and all surfaces and washable itens in
ot her high-risk areas such as restroons, dining areas/breakroons, |ocker
roons, vehicles and sl eeping quarters;

(f) Effective social distancing for enpl oyees and consuners or custom

ers, as the risk of illness may warrant, including options for social
distancing such as sign postage or nmarkers; increasing physical space
bet ween [workers] enployees at the worksite; limting capacity of

customers or consuners; delivering services renptely or through curbside
pi ck-up; reconfiguring spaces where [werkers] enployees congregate;
flexible nmeeting and travel options; flexible worksites; or inplenmenting
flexi bl e work hours such as staggered shifts;

(g) Conpliance with mandatory or precautionary orders of isolation or
quarantine that have been issued to enployees, including the identifica-
tion and provision of separate and appropriate accomodations for
enpl oyees who reside in enployer-provided housing in a nmanner consi stent
with mandatory or precautionary orders of isolation and quarantine that
have been issued to enployers and enpl oyees;

(h) Conpliance with applicable engineering controls such as proper air
flow -] or exhaust ventil ati on][ —e+—ether—special—desigh—reguirensnts] ;

(i) Designation of one or nore supervisory enployees to enforce
conmpliance with the airborne infectious di sease exposure prevention plan
and any other federal, state, or local guidance related to avoidance of
spreading an airborne infectious disease as applicable to enpl oyees and
third parties such as custonmers, contractors, and menbers of the public
within the workpl ace. [ Ner-supervi-sory—the—enployees—shall—noet—bear] No
individual who is not a supervisory enployee shall have responsibility
for overseeing conpliance with the requirenments of the |[s#Bdel—poliey]
airborne infectious disease exposure prevention plan;

(j) Conpliance with any applicable laws, rules, regulations, stand-
ards, or guidance on notification to enployees and relevant state and
| ocal agencies of potential exposure to airborne infectious disease at
the work site; and

(k) Verbal review of infectious disease standard, enployer policies
and enployee rights under this section, except such review need not be
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provided to any individuals working for staffing agencies, contractors
or subcontractors on behalf of the enployer at any individual work
site, as well as any individual delivering goods or transporting
people at, to or fromthe work site on behalf of the enployer, where
delivery or transport is conducted by an individual or entity that
woul d ot herwi se be deened an enpl oyer under this chapter.

3. The nodel airborne infectious disease exposure prevention [stand—
ard] standards shall also include anti-retaliation requirenments pursuant
to subdivision eight of this section. The conm ssioner, in consultation
with the departnment of health, shall update the nodel airborne infec-
tious disease exposure prevention |[standard] standards as necessary
provi ded that the conm ssioner shall inform enployers of the changes.

4. (a) [Bvery] Wthin thirty days after the comm ssioner publishes the
nodel general standard and the npdel standard relevant to the industry,
each enployer shall establish an airborne infectious disease exposure
prevention plan either by adopting the nodel standard relevant to their
i ndustry promnul gated pursuant to this section as its airborne infectious
di sease exposure prevention plan or by establishing an alternative plan
that equal s or exceeds the m ni num standards provided by the nodel stan-
dard. No enpl oyee who is not a supervisory enployee shall have respon-
sibility for overseeing conpliance wth the requirenents of such an
ai rborne infectious di sease exposure plan.

(b) In any circunstance where an alternative airborne infectious
di sease exposure prevention plan is adopted, the enployer shall devel op
such plan pursuant to an agreement with the collective bargaining repre-
sentative, if any, or with neaningful participation of enployees where
there is no collective bargaining representative, for all aspects of the
plan, and such plan shall be tailored and specific to hazards in the
specific industry and work sites of the enployer.

5. Every enployer shall provide the airborne infectious di sease expo-
sure prevention plan to his or her enployees, in witing in English and
in the | anguage identified by each enpl oyee as the primary |anguage of
such enployees [&penr] within thirty days after adoption of the plan
within fifteen days after reopening after a period of closure due to
airborne infectious disease and, to a newy hired enployee, upon hiring
the new enpl oyee. Businesses permitted to operate as of the effective
date of this section shall provide such a plan to all enpl oyees [upoesn
the—effective—date—ofthis—act—anduponrthirng] within sixty days after
the conmm ssioner publishes the nodel standard relevant to the industry.
VWhen an enpl oyee identifies as his or her primary |anguage a | anguage
for which a nodel [desunent] standard is not available fromthe comm s-
sioner, the enployer shall conply with this paragraph by providing that
enpl oyee with an English-Ianguage noti ce.

6. The airborne infectious di sease exposure prevention plan shall be
posted in a visible and prom nent location within [+he] each worksite,
other than a vehicle. An enployer that provides an enpl oyee handbook to
its enployees shall, in addition, include the airborne infectious
di sease exposure prevention plan in its handbook.

7. Each enmpl oyer shall make the airborne infectious disease exposure
prevention plan avail able, upon request, to all enployees and i ndepend-
ent contractors, enployee representatives, collective bargaining repre-
sentatives, and the conmissioner and the conm ssioner of [puble]
heal t h.

8. No enpl oyer, or his or her agent, or person acting as or on behalf
of a hiring entity, or the officer or agent of any entity, business,
corporation, partnership, or limted liability conmpany, shall discrim-
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nate, threaten, retaliate against, or take adverse action agai nst any
enpl oyee for:

(a) Exercising their rights under this section or under the applicable
ai rborne infectious di sease exposure prevention plan.

(b) Reporting violations of this section or the applicable airborne
i nfectious di sease exposure prevention plan to any state, local, or
federal governnent entity, public officer or elected official.

(c) Reporting an airborne infectious di sease exposure concern to, or
seeki ng assistance or intervention with respect to airborne infectious
di sease exposure concerns, to their enployer, state, local, or federa
governnent entity, public officer or elected official.

(d) Refusing to work where such enpl oyee reasonably believes, in good
faith, that such work exposes him or her, or other workers or the
public, to an unreasonable risk of exposure to an airborne infectious
di sease due to the existence of working conditions that are inconsistent
with laws, rules, policies, orders of any governmental entity, including
but not limted to, the mni mum standards provi ded by the nodel airborne
i nfectious disease exposure prevention standard, provided that the
enpl oyee, anot her enployee, or enployee representative notified the
enpl oyer of the inconsistent working conditions and the enpl oyer failed
to cure the conditions or the enployer had or shoul d have had reason to
know about the inconsistent working conditions and maintained the incon-
si stent working conditions.

9. Nothing in this section shall be deened to dimnish the rights,
privileges, or renedies of any enpl oyee under any collective bargaining
agreenment. The provisions of this section nay be waived by a collective
bargai ning agreenent, provided that for such waiver to be valid, it
shall explicitly reference this section.

10. (a) If after investigation the comissioner finds that such
enpl oyer or person has violated any provision of this section, the
conm ssi oner may, by an order which shall describe particularly the
nature of the violation, assess a civil penalty of not less than fifty
dollars per day for failure to adopt an airborne infectious disease
exposure prevention plan, or not |ess than one thousand dollars nor nore
than ten thousand dollars for failure to abide by an adopted airborne
i nfectious di sease exposure prevention plan. Provided, however, that if
the comm ssioner finds that the enployer has violated the provisions of
this section in the preceding six years, he or she may assess a civil
penalty of not less than two hundred dollars per day for failure to
adopt an airborne infectious di sease exposure prevention plan, or not
| ess than one thousand dollars nor nore than twenty thousand dollars for
failure to abide by an adopted airborne infectious di sease exposure
prevention plan. The comissioner my also order other appropriate
relief including enjoining the conduct of any person or enployer in
addition to any other renedies pernitted by this section.

(b) Any enployee may bring a civil action seeking injunctive relief in
a court of conpetent jurisdiction against an enployer alleged to have
violated the airborne infectious disease exposure prevention plan in a
manner that creates a substantial probability that death or serious
physical harm could result to the enployee froma condition which
exists, or fromone or nore practices, nmeans, nethods, operations or
processes which have been adopted or are in use, by the enployer at the
work site, unless the enployer did not and could not, with the exercise
of reasonable diligence, know of the presence of the violation. The
court shall have jurisdiction to restrain such violations and to order
all appropriate relief, including enjoining the conduct of the enployer;
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this subdivision is found, at any tinme during the proceedi ngs or upon
judgnent., to be frivolous by the court, the court my award to the
enployer costs and reasonable attorneys' fees. The costs and fees
awarded may be assessed either against the enployee or against the
attorney for the enployee, or against both, as may be determ ned by the
court, based upon the circunstances of the case. Before bringing a
civil action pursuant to this subdivision, an enployee nust give the
enpl oyer notice of the alleged violation. An enployee may not bring a
civil action wuntil thirty days after giving the enployer notice of the
alleged violation, except where an enployee alleges wth particularity
that the enployer has denonstrated an unwillingness to cure a violation
in bad faith, and may not bring a civil action if the enployer corrects
the alleged violation. An enployee nmust bring a civil action pursuant to
this subdivision within six nmonths fromthe date the enpl oyee had know
|l edge of the violation alleged in such civil action

11. The provisions and renedi es of paragraph (b) of subdivision one
and paragraphs (a) and (b) of subdivision two of section two hundred
fifteen of this article shall be applicable to subdivision eight of this

sectipn. V%ere an action brought by an enployee under [Phe——p#e¥+s+ens

erosselatl-m-] this subdivision is found, at any tinme during t he
proceedings or upon judgnent, to be frivolous by the court, the court
may award to the enployer costs and reasonable attorneys' fees. The
costs and fees awarded may be assessed either against the enpl oyee or
against the attorney for the enployee, or against both, as may be deter-
m ned by the court, based upon the circunstances of the case.

12. Were a violation of this section is alleged to have occurred, the
comm ssi oner or attorney general may apply in the name of the people of
the state of New York for an order enjoining or restraining the comm s-
sion or continuance of the alleged unlawful acts. The conm ssioner, in
consultation with the comm ssioner of health, shall pronulgate rules and
regul ati ons necessary to ensure conpliance with this chapter.

13. The conmissioner, in consultation with the comm ssioner of health,
shal | adopt and anend rul es and regul ations to effectuate the provisions
and purposes of this section.

§ 2. Section 27-d of the |abor |aw, as added by a chapter of the |aws
of 2021 anending the | abor law relating to preventing occupational
exposure to an airborne infectious disease as proposed in |egislative
bills nunmbers S.1034-B and A. 2681-B, is anended to read as foll ows:

8§ 27-d. Workpl ace safety conmttees. 1. For the purposes of this
section, the following terns shall have the foll ow ng nmeani ngs:
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(a) "Enmployer"™ shall nean any person, entity, business, corporation,
partnership, limted liability conmpany, or an association enploying at
| east ten enpl oyees. The termshall not include the state, any politica
subdivision of the state, a public authority, or any other governnental
agency or instrunmentality.

(b) "Enployee" shall include all enployees in the state, except for
enpl oyees of the state, any political subdivision of the state, a public
authority, or any other governmental agency or instrunmentality.

2. Enployers shall permt enployees to establish and administer a
j oi nt | abor-managenent workpl ace safety conmittee, but not nore than one
conmmittee per worksite, provided however that an enployer that already
has a workpl ace safety conmittee that is otherwi se consistent with the
requirenents of this section, shall be exenpted fromcreating an addi -
tional safety conmmittee under this section. Each workpl ace safety
comm ttee shall be conposed of enployee and enpl oyer desi gnees, provided
at least two-thirds are non-supervisory enployees. Enpl oyee nmenbers of
the commttee shall be selected by, and from anmpbng, non-supervisory
enpl oyees. Committees shall be co-chaired by a representative of the
enpl oyer and non-supervi sory enpl oyees. Were there is a collective
bargai ning agreenment in place, the collective bargaining representative
shal |l be responsible for the selection of enployees to serve as nmenbers
of the conmittee. Committees representing geographically distinct work-
sites may al so be fornmed as necessary.

3. No employer shall interfere with the selection of enployees who
shall serve on such conmttee or who serve as the workplace safety
designee or wth such enployees' performance of the duties authorized
under this section.

4. Each workpl ace safety conmmittee and workpl ace safety desi gnee shal
be authorized to performthe followi ng tasks, including but not |imted
to:

(a) Rai se health and safety concerns, hazards, conplaints and
violations to the enployer to which the enployer nust respond.

(b) Review any policy put in place in the workplace required by any
provision of this chapter [ S ! |
law] relating to occupational safety and health and provi de feedback to
such policy in a manner consistent with any provision of |aw

(c) Review the adoption of any policy in the workplace in response to
any health or safety |aw, ordinance, rule, regulation, executive order,
or other related directive.

(d) Participate in any site visit by any governnental entity responsi-
ble for enforcing safety and heal th standards [iA—a—RahRner——consistent
wi-th—aRy—provi-si-on—of—aw] unless otherw se prohibited by |aw.

(e) Review any report filed by the enployer related to the health and
safety of the workplace in a manner consistent wth any provision of
| aw.

(f) Regularly schedule a neeting during work hours at |east once a
quarter that shall last no |longer than two hours.

5. Enployers shall permit safety comittee designees to attend a
training of no longer than four hours, wi thout suffering a | oss of pay,
on the function of worker safety commttees, rights established under
this section, and an introduction to occupational safety and health.

6. Any enpl oyee who participates in the activities or establishnment of
a workpl ace safety committee shall not be subject to retaliation for any
actions taken pursuant to their participation. Violations of this subdi-
vi sion shall be deened to be a violation of paragraph (a) of subdivision
one of section two hundred fifteen of this chapter and the civil penal-
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ties and renedi es of paragraph (b) of subdivision one and paragraphs (a)
and (b) of subdivision two of section two hundred fifteen of this chap-
ter shall be applicable to this subdivision.

7. Nothing in this section shall be deened to dimnish the rights,
privileges, or renedi es of any enpl oyee under any collective bargaining
agreenent. The provisions of this section may be waived by a collective
bar gai ni ng agreenent, provided that for such waiver to be wvalid, it
shall explicitly reference this section.

8. The [department] conmm ssioner shall adopt and anmend rul es and regu-
lations to effectuate the provisions and purposes of this section.

8 3. Section 4 of a chapter of the laws of 2021 anendi ng the | abor
law relating to preventing occupational exposure to an airborne infec-
tious disease as proposed in legislative bills nunbers S.1034-B and A
2681-B, is amended to read as foll ows:

8 4. This act shall take effect on the [thi+tieth] sixtieth day after
it shall have becone a | aw, provided, however, that section two of this
act shall take effect on the one hundred eightieth day after it shal
have becone a law. Effective inmedi ately, the addition, anmendment and/or
repeal of any rule or regulation necessary for the inplenentation of
this act on its effective date are authorized to be nade and conpleted
on or before such effective date.

8 4. This act shall take effect imediately; provided that sections
one and two of this act shall take effect on the same date and in the
same manner as a chapter of the laws of 2021 anending the |abor |aw
relating to preventing occupational exposure to an airborne infectious
di sease, as proposed in legislative bills nunbers S. 1034-B and A
2681-B, takes effect.




