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STATE OF NEW YORK

6435

2021- 2022 Regul ar Sessi ons

| N SENATE

April 28, 2021

Introduced by Sen. BRESLIN -- read twice and ordered printed, and when
printed to be conmitted to the Commttee on Health

AN ACT to anmend the public health Iaw and the insurance law, in relation
to utilization review program standards and prescription drug fornmnu-
| ary changes during a contract year, and in relation to pre-authoriza-
tion of health care services

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Paragraph (c) of subdivision 1 of section 4902 of the
public health law, as added by chapter 705 of the |laws of 1996, is
amended to read as foll ows:

(c) Uilization of witten clinical review criteria devel oped pursuant
to a utilization review plan._ Such clinical review criteria shal
utilize recognized evidence-based and peer reviewed clinical review
criteria that takes into account the needs of a typical patient popu-
lati ons and di agnoses;

8§ 2. Paragraph (a) of subdivision 2 of section 4903 of the public
health | aw, as separately amended by section 13 of part YY and section 3
of part KKK of chapter 56 of the laws of 2020, is anended to read as
fol | ows:

(a) Awutilization review agent shall nmake a utilization review deter-
m nation involving health care services which require pre-authorization
and provide notice of a deternination to the enrollee or enrollee's
desi gnee and the enrollee's health care provider by telephone and in
witing within [three—business—days] forty-eight hours of receipt of the
necessary information, within twenty-four hours of the receipt of neces-
sary information if the request is for an enrollee with a nedical condi-
tion that places the health of the insured in serious jeopardy w thout
the health care services recommended by the enrollee's health care
professional, or for inpatient rehabilitation services follow ng an
i npati ent hospital adm ssion provided by a hospital or skilled nursing

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] is oldlawto be omtted.
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facility, wthin one business day of receipt of the necessary informa-

tion. The notification shall identify[+]: (i) whether the services are
considered in-network or out-of-network; (ii) and whether the enrollee
will be held harmess for the services and not be responsible for any

paynment, other than any applicabl e co-paynent or co-insurance; (iii) as
applicable, the dollar anmount the health care plan will pay if the
service is out-of-network; and (iv) as applicable, information explain-
ing how an enrollee may determ ne the anticipated out-of-pocket cost for
out-of-network health care services in a geographical area or zip code
based upon the difference between what the health care plan wll reim
burse for out-of-network health care services and the usual and custom
ary cost for out-of-network health care services. An approval for a

request for pre-authorization shall be valid for the duration of the
prescription or treatnent as requested by the enrollee's health care
provider..

8§ 3. The public health law is anmended by adding a new section 4909 to
read as foll ows:

8 4909. Prescription drug formulary changes. 1. A health care plan
required to provide essential health benefits shall not, except as
otherwise provided in subdivision two of this section, renpve a
prescription drug froma formulary:

(a) if the formulary includes two or nore tiers of benefits providing
for different deductibles, copaynents or coinsurance applicable to the
prescription drugs in each tier, nove a drug to atier with a larger
deducti bl e, copaynent or coinsurance, or

(b) add utilization nanagenent restrictions to a formulary drug,
unless such changes occur at the tine of enrollnent or issuance of
coverage. Such prohibition shall apply beginning on the date on which
open enrollnent begins for a plan year and through the end of the plan
year to which such open enrollnent period applies.

2. (a) A health care plan with a formulary that includes two or nore
tiers of benefits providing for different deductibles, copaynents or
coi nsurance applicable to prescription drugs in each tier nmay nove a
prescription drug to a tier with a larger deducible, copaynent or coin-
surance if an AB-rated generic drug for such prescription drug is added
to the fornmulary at the sane tine.

(b) A health care plan may renove a prescription drug froma formulary
if the federal food and drug adnministration determ nes that such drug
shoul d be renpved fromthe market.

8§ 4. Paragraph 3 of subsection (a) of section 4902 of the insurance
|l aw, as added by chapter 705 of the laws of 1996, is anended to read as
foll ows:

(3) Uilization of witten clinical review criteria devel oped pursuant
to a utilization review plan.__Such clinical review criteria shal
utilize recognized evidence-based and peer reviewed clinical review
criteria that takes into account the needs of a typical patient popu-
|l ati ons and di agnoses;

8§ 5. Paragraph 1 of subsection (b) of section 4903 of the insurance
| aw, as separately anended by section 16 of part YY and section 7 of
part KKK of <chapter 56 of the Iaws of 2020, is anended to read as
foll ows:

(1) Autilization review agent shall nake a utilization review deter-
m nation involving health care services which require pre-authorization
and provide notice of a deternmination to the insured or insured s desig-
nee and the insured' s health care provider by telephone and in witing

within [threebusinress—days]| forty-eight hours of receipt of the neces-
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sary information, within twenty-four hours of receipt of necessary
information if the request is for an insured with a nedical condition
that places the health of the insured in serious jeopardy without the
health care services reconmended by the insured's health care provider,
or for inpatient rehabilitation services follow ng an inpatient hospital
adm ssion provided by a hospital or skilled nursing facility, wthin one
busi ness day of receipt of the necessary information. The notification
shall identify: (i) whether the services are considered in-network or
out-of-network; (ii) whether the insured will be held harmless for the
services and not be responsible for any paynent, other than any applica-
ble co-paynent, co-insurance or deductible; (iii) as applicable, the
dol l ar anpbunt the health care plan will pay if the service is out-of-
network; and (iv) as applicable, information explaining how an insured
may deternmine the anticipated out-of-pocket cost for out-of-network
health <care services in a geographical area or zip code based upon the
difference between what the health care plan will reinburse for out-of-
network health care services and the usual and customary cost for out-
of -network health care services. An approval of request for pre-authori-
zation shall be valid for the duration of the prescription or treatnent
requested for pre-authorization.

8 6. The insurance |law is amended by addi ng a new section 4909 to read
as follows:

8 4909. Prescription drug formulary changes. (a) A health care plan
required to provide essential health benefits shall not, except as
ot herwi se provided in subsection (b) of this section, renove a
prescription drug froma fornulary:

(i) if the formulary includes two or nore tiers of benefits providing
for different deductibles, copaynments or coinsurance applicable to the
prescription drugs in each tier, nove a drug to a tier wth a larger
deducti bl e, copaynent or coinsurance, or

(ii) add wutilization mnagenent restrictions to a formulary drug,
unl ess such changes occur at the time of enrollnment or issuance of
cover age. Such prohibition shall apply beginning on the date on which
open enrollnment begins for a plan year and through the end of the plan
vear to which such open enrollnment period applies.

(b) (i) A health care plan with a fornulary that includes two or nore
tiers of benefits providing for different deductibles, copaynents or
coinsurance applicable to prescription drugs in each tier may nove a
prescription drug to a tier with a |arger deducible, copaynent or coin-
surance if an AB-rated generic drug for such prescription drug is added
to the formulary at the same tinme.

(ii) A health care plan may renpve a prescription drug from a fornu-
lary if the federal food and drug administration determ nes that such
drug should be renpved fromthe market.

8 7. Subsection (a) of section 3238 of the insurance |aw, as added by
chapter 451 of the laws of 2007, is anmended to read as foll ows:

(a) An insurer, corporation organized pursuant to article forty-three
of this chapter, nunicipal cooperative health benefits plan certified
pursuant to article forty-seven of this chapter, or health maintenance
organi zati on and other organizations certified pursuant to article
forty-four of the public health law ("health plan") shall pay clains for
a health care service for which a pre-authorization was required by, and
received from the health plan prior to the rendering of such health
care service, and eligibility confirmed on the day of the service,
unl ess:
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2] the subnission of the claimwith respect to an insured, subscrib-
er or enrollee was not tinely under the ternms of the applicable provider
contract, if the claimis subnitted by a provider, or the policy or
contract, if the claimis submtted by the insured, subscriber or enrol -
| ee;

[3>] (2) at the tinme the pre-authorization was issued, the insured,
subscri ber or enrollee had not exhausted contract or policy benefit
limtations based on information available to the health plan at such

time, but subsequently exhausted contract or policy benefit I|imtations
after authorization was issued; provided, however, that the health plan
shall include in the notice of determnation required pursuant to

subsection (b) of section four thousand nine hundred three of this chap-
ter and subdivision two of section forty-nine hundred three of the
public health law that the visits authorized m ght exceed the limts of
the contract or policy and accordingly would not be covered under the
contract or policy;

[4-] (3) the pre-authorization was based on materially inaccurate or
incomplete information provided by the insured, subscriber or enrollee,
t he desi gnee of the insured, subscriber or enrollee, or the health care
provider such that if the correct or conplete information had been
provi ded, such pre-authorization would not have been granted; or

.[95}—%he—p;e—aHLhe;+%ed—se;¥+ee—Mes—#eLaLed—Le—a——p#e-e*+s%+ng——eend¥—
eh—that—was—exeluded—trem-coverage—oar

£6)] (4) there is a reasonable basis supported by specific information
avail able for review by the superintendent that the insured, subscriber
or enrollee, the designee of the insured, subscriber or enrollee, or the
heal th care provider has engaged in fraud or abuse.

§ 8. This act shall take effect on the ninetieth day after it shall
have becone a | aw.



