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STATE OF NEW YORK

5403

2021- 2022 Regul ar Sessi ons

| N SENATE

March 4, 2021

I ntroduced by Sen. OBERACKER -- read twi ce and ordered printed, and when
printed to be cormitted to the Comrittee on Commerce, Econom c Devel -
opnment and Srmal | Busi ness

AN ACT to anend the econonmic developnent law and the tax law, in
relation to establishing the snall business pandem c job retention tax
credit

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. The econonic devel opment law is anmended by adding a new

article 23 to read as foll ows:
ARTICLE 23

SMALL BUSI NESS PANDEM C JOB RETENTI ON TAX CREDI T PROGRAM
Section 450. Short title.

451. Statenent of legislative findings and decl arati on.

452. Definitions.

453. Eligibility criteria.

454, Application and approval process.

455, Smml | business pandemic job retention tax credit.

456. Powers and duties of the conmni ssioner.

457. Mai nt enance of records.

458. Reporting.

459. Cap on tax credit.

8 450. Short title. This article shall be known and may be cited as
the "smal |l business pandemic job retention tax credit program act".

8 451. Statenent of legislative findings and declaration. It is hereby
found and declared that New York state needs to provide assistance to
smal |l businesses who have suffered econonmic harmas a result of the
COVI D-19 pandenic. The small business pandemic job retention tax credit
program is designed to provide relief to businesses who maintained
staffing levels despite suffering significant |oss of revenue due to the

pandemi c.

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] is oldlawto be omtted.
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8 452. Definitions. For the purposes of this article:

1. "Average full-tine enploynent” shall nean the average nunber of
full-time equivalent positions enployed by an eligible business entity
during a given period.

2. "Average starting full-tine enploynent" shall be calculated as the
average nunber of full-tine equivalent positions enployed by a business
entity in an eligible industry between January first, two thousand twen-
ty, and March first, two thousand twenty.

3. "Average ending full-tine enploynent” shall be calculated as the
average nunber of full-tine equivalent positions enployed by a business
entity in an eligible industry between April first, two thousand twen-
ty-one, and Decenber thirty-first, two thousand twenty-one

4. "Certificate of tax credit" neans the docunent issued to a business
entity by the department after the departnment has verified that the
business entity has net all applicable eligibility criteria inthis
article. The certificate shall specify the exact anpunt of the tax cred-
it under this article that a business entity may claim pursuant to
section four hundred fifty-five of this article.

8 453, Eligibility criteria. 1. To be eligible for a tax credit under
the small business pandemic job retention tax credit program a business
entity nust:

(a) be a small business as defined in section one hundred thirty-one
of this chapter and have fewer than one hundred full-tine job equiv-
alents in New York state as of April first, two thousand twenty-one;

(b) operate a business location in New York state that charges adm s-
sion and/or accepts paynment for goods and/or services fromin-person
cust oners;

(c) have experienced economc harmas a result of the COVID 19 ener-
gency as evidenced by a yvear-to-year decrease of at |east forty percent
in New York state between the second quarter of two thousand nineteen
and the second quarter of two thousand twenty or the third quarter of
two thousand nineteen and the third quarter of two thousand twenty for
gross receipts; and

(d) have denpnstrated a flat average | evel of enployees, who have been
paid wages at a rate equal to no less than seventy-five percent of their
rate of pay during the tinme period described in subdivision tw of
section four hundred fifty-two of this article.

2. A business entity nust be in substantial conpliance with any ener-
gency restrictions or public health orders inpacting the industry sector
or other laws and reqgqulations as determned by the commi ssioner. In
addition, a business entity may not owe past due state taxes or |ocal
property taxes unless the business entity is naking paynents and conply-
ing with an approved binding paynent agreenent entered into with the
taxing authority.

8 454, Application and approval process. 1. A business entity nust
submt a conplete application as prescribed by the conm ssioner

2. The conmm ssioner shall establish procedures and a tinmefrane for
busi ness entities to submt applications. As part of the application
each business entity nust:

(a) provide evidence in a formand nanner prescribed by the conm s-
sioner of its business eliqgibility;

(b) agree to allow the departnment of taxation and finance to share the
business entity's tax information with the departnent; provided, howev-
er, that any information shared as a result of the small business
pandemic job retention tax credit programshall not be available for

di sclosure or inspection under the state freedomof information |aw




O©CoOoO~NOUP~WNE

S. 5403 3

(c) agree to allow the departnent of [labor to share its tax and
enployver information with the departnent; provided, however, that any
information shared as a result of the small business pandenic job
retention tax credit programshall not be available for disclosure or
inspection under the state freedomof information |aw

(d) allow the departnent and its agents access to any and all books
and records the departnment nay require to nonitor conpliance;

(e) certify that it is in substantial conpliance with all energency
orders or public health regulations currently required of such entity,
and local and state tax laws:; and

(f) agree to provide any additional information required by the
departnent relevant to this article.

3. After reviewing a business entity's conpleted final application and
determning that the business entity neets the eligibility criteria as
set forth in this article, the departnment nay issue to that business
entity a certificate of tax credit. A business entity may claimthe tax
credit in the taxable year that includes Decenber thirty-first, two
t housand twenty-one.

8 455. Small business pandenic job retention tax credit. 1. A business
entity in the small business pandenic job retention tax credit program
that neets the eligibility requirenents of section four hundred fifty-
three of this article nmy be eligible to claima credit of up to ten
thousand doll ars.

2. A business entity, including a partnership, limted liability
conpany and subchapter S corporation, may not receive in excess of ten
thousand dollars in tax credits under this program

3. The credit shall be allowed as provided in section forty-five,
subdivision fifty-five of section two hundred ten-B and subsection (kkk)
of section six hundred six of the tax | aw

8 456. Powers and duties of the conmissioner. 1. The conmm SSioner nay
promul gate requl ations establishing an application process and eligibil-
ity criteria, that will be applied consistent with the purposes of this
article, so as not to exceed the annual cap on tax credits set forth in
section four hundred fifty-nine of this article which, notw thstanding
any provisions to the contrary in the state admnistrative procedure
act, nmay be adopted on an energency basis.

2. The commi ssioner shall, in consultation wth the departnent of
taxation and finance, develop a certificate of tax credit that shall be
issued by the comm ssioner to eligible businesses. Such certificate
shall contain such infornmation as required by the departnent of taxation
and finance.

3. The commssioner shall solely determne the eligibility of any
applicant applying for entry into the program and shall renpve any busi -
ness entity fromthe programfor failing to neet any of the requirenents
set forth in section four hundred fifty-three of this article, or for
failing to neet the requirenents set forth in subdivision one of section
four hundred fifty-four of this article.

457. Maintenance of records. Each business entit articipating in
the programshall keep all relevant records for their duration of
program participation for at |least three vears.

8 458. Reporting. Each business entity participating in this program
nust subnit a performance report to the departnment at a tine prescribed
in regulations by the conm ssioner.

8§ 459. Cap on tax credit. The total anmpunt of tax credits listed on
certificates of tax credit issued by the comm ssioner pursuant to this
article may not exceed one hundred mllion dollars.
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§ 2. The tax Ilaw is anended by adding a new section 45 to read as
foll ows:

8 45. Small business pandenic job retention tax credit. (a) Allowance
of credit. A taxpayer subject to tax under article nine-a or twenty-two
of this chapter shall be allowed a credit against such tax. pursuant to
the provisions referenced in subdivision (f) of this section. The anpunt
of the credit is equal to the anpbunt determ ned pursuant to section four
hundred fifty-five of the economi c developnent law. No cost or expense
paid or incurred by the taxpayer which is included as part of the cal cu-
lation of this credit shall be the basis of any other tax credit all owed
under this chapter.

(b) Eligibility. To be eligible for the snall business pandem c job
retention tax credit, the taxpayer shall have been issued a certificate
of tax credit by the departnent of econonic devel opnent pursuant to
subdi vision three of section four hundred fifty-four of the economc
devel opnent law, which certificate shall set forth the amount of the
credit that nay be clained for the taxable year. The taxpayer shall be
allowed to claimonly the anmount |listed on the certificate of tax credit
for that taxable year. A taxpayer that is a partner in a partnership,
nenber of alimted liability conpany or shareholder in a subchapter S
corporation that has received a certificate of tax credit shall be
allowed its pro rata share of the credit earned by the partnership,
limted liability conpany or subchapter S corporation.

(c) Tax return requirenent. The taxpayer shall be required to attach
toits tax return, in the formprescribed by the comm ssioner, proof of
receipt of its certificate of tax credit issued by the conm ssioner of
the departnent of econonic devel opnent.

(d) Information sharing. Notwi thstanding any provision of this chap-
ter, enployees of the departnent of econom c devel opnent and the depart-
nent shall be allowed and are directed to share and exchange:

(1) information derived fromtax returns or reports that is rel evant
to a taxpayer's eligibility to participate in the small business pandem
ic job retention tax credit program

(2) information regarding the credit applied for, allowed or clained
pursuant to this section and taxpayers that are applying for the credit
or that are claimng the credit; and

(3) information contained in or derived from credit <claim forns
submtted to the departnment and applications for adm ssion into the
smal | business pandemic job retention tax credit program Except as
provided in paragraph two of this subdivision, all information exchanged
between the departnent of econonic devel opnent and the departnent shal
not be subject to disclosure or inspection under the state's freedom of
information | aw

(e) Credit recapture. |If a certificate of tax credit issued by the
departnent of econonm c developnent under article twenty-four of the
econom ¢ developnent law is revoked by such departnent, the anount of
credit described in this section and clained by the taxpayer prior to
that revocation shall be added back to tax in the taxable year in which
any such revocation becones final

(f) Cross references. For application of the credit provided for in
this section, see the followi ng provisions of this chapter:

(1) article 9-A. section 210-B. subdivision 55;

(2) article 22: section 606, subsection (kkk).

§ 3. Section 210-B of the tax law is anended by addi ng a new subdi vi -
sion 55 to read as foll ows:
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55. Small business pandenmic job retention tax credit. (a) Al owance of
credit. A taxpayer shall be allowed a credit, to be conputed as provided
in section forty-five of this chapter, against the taxes inposed by this
article.

(b) Application of credit. The credit allowed under this subdivision
for the taxable year shall not reduce the tax due for such year to |ess
than the ampunt prescribed in paragraph (d) of subdivision one of
section two hundred ten of this article. However, if the anpunt of cred-
it allowed under this subdivision for the taxable year reduces the tax
to such anpbunt or if the taxpayer otherw se pays tax based on the fixed
dollar mninmum anount, any anpunt of credit thus not deductible in such
taxabl e year shall be treated as an overpaynent of tax to be credited or
refunded in accordance with the provisions of section one thousand
eighty-six of this chapter. Provided, however, the provisions of
subsection (c) of section one thousand eighty-eight of this chapter
notwi thstanding., no interest will be paid thereon.

8§ 4. Section 606 of the tax |aw is anended by adding a new subsection
(kkk) to read as foll ows:

(kkk)  Small business pandenic job retention tax credit. (1) Allowance
of credit. A taxpayer shall be allowed a credit, to be conputed as
provided in section forty-five of this chapter. against the tax inposed
by this article.

(2) Application of credit. If the anpunt of the credit allowed under
this subsection for the taxable year exceeds the taxpayer's tax for such
year, the excess shall be treated as an overpaynent of tax to be credit-
ed or refunded in accordance with the provisions of section six hundred
eighty-six of this article, provided, however, that no interest will be
pai d thereon.

8§ 5. Subparagraph (B) of paragraph 1 of subsection (i) of section 606
of the tax law is amended by adding a new clause (xlvi) to read as
foll ows:

xlvi) Small business pandem c Amount of credit

job retention tax credit under subdi vi si on
fifty-five of section
two hundred ten-B

8 6. This act shall take effect immediately.




