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STATE OF NEW YORK

5401

2021- 2022 Regul ar Sessi ons

| N SENATE

March 4, 2021

Introduced by Sen. REICHLIN-MELNICK -- read twi ce and ordered printed,
and when printed to be conmitted to the Committee on Social Services

AN ACT to anmend the social services law, in relation to the pricing of
singl e source brand-nane nmai ntenance nedication for which there is no
Nati onal Average Drug Acquisition Cost pricing

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Paragraph (b) of subdivision 9 of section 367-a of the
soci al services law, as amended by section 3 of part C of chapter 58 of
the |aws of 2004, subparagraphs (i) and (ii) as anended by section 7 of
part D of chapter 57 of the | aws of 2017 and subparagraph (iii) as added
by section 29 of part E of chapter 63 of the |laws of 2005, is anended to
read as foll ows:

(b) for drugs dispensed by pharnacies:

(i) (A if the drug dispensed is a generic prescription drug, the
lower of: (1) an anpbunt equal to the national average drug acquisition
cost set by the federal centers for nedicare and nedicaid services for
the drug, if any, or if such amount if not avail abl e, the whol esal e
acqui sition cost of the drug based on the package size dispensed from
as reported by the prescription drug pricing service used by the depart-
ment, |ess seventeen and one-half percent thereof; (2) the federal upper
limt, if any, established by the federal centers for nedicare and nedi-
caid services; (3) the state maxi mum acquisition cost, if any, estab-
lished pursuant to paragraph (e) of this subdivision; or (4) the
di spensing pharmacy's usual and customary price charged to the genera
public; (B) if the drug dispensed is available without a prescription as
requi red by section sixty-eight hundred ten of the education law but is
rei mbursed as an item of nedical assistance pursuant to paragraph (a) of
subdivision four of section three hundred sixty-five-a of this title,
the lower of (1) an anobunt equal to the national average drug acquisi-
tion cost set by the federal centers for nedicare and medi caid services
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for the drug, if any, or if such amount is not available, the wholesale
acqui sition cost of the drug based on the package size di spensed from
as reported by the prescription drug pricing service used by the depart-
ment, (2) the federal upper linmt, if any, established by the federa
centers for nmedicare and nedicaid services; (3) the state maxi num acqui -
sition cost if any, established pursuant to paragraph (e) of this subdi-
vision; or (4) the dispensing pharmacy's wusual and custonary price
charged to the general public;

(ii) if the drug dispensed is a brand-name prescription drug, the
| ower of:

(A) an amount equal to the national average drug acquisition cost set
by the federal centers for nedicare and nedicaid services for the drug
if any, or if such anpbunt is not available, the wholesale acquisition
cost of the drug based on the package size dispensed from as reported
by the prescription drug pricing service used by the departnent, |ess
three and three-tenths percent thereof; or (B) the dispensing pharnacy's
usual and customary price charged to the general public; [and]

(iii) notw thstandi ng subparagraphs (i) and (ii) of this paragraph and
paragraphs (d) and (e) of this subdivision, if the drug dispensed is a
drug that has been purchased froma nmanufacturer by a covered entity
pursuant to section 340B of the federal public health service act (42
USCA § 256b), the actual anpbunt paid by such covered entity pursuant to
such section, plus the reasonable adm nistrative costs, as determ ned by
the comm ssioner, incurred by the covered entity or by an authorized
contract pharmacy in connection with the purchase and di spensi ng of such
drug and the tracking of such transactions. For purposes of this subpar-
agraph, a "covered entity" is an entity that neets the requirenments of
par agraph four of subsection (a) of such section, that elects to partic-
i pate in the program established by such section, and that causes clainms
for paynment for drugs covered by this subparagraph to be submtted to
t he nedi cal assistance program either directly or through an authorized
contract pharnmacy. No nedical assistance paynents my be nade to a
covered entity or to an authorized contract pharnmacy of a covered entity
for drugs that are eligible for purchase under the section 340B program
and are di spensed on an outpatient basis to patients of the covered
entity, other than under the provisions of this subparagraph. Pharmacies
submtting clains for reinbursenent of drugs purchased pursuant to
section 340B of the public health service act shall notify the depart-
ment that the claim is eligible for purchase under the 340B program
consistent with claimng instructions issued by the departnent to iden-
tify such clainms; _and

(iv) if the drug is a single source brand-nane mai ntenance nedication
for which there is no National Average Drug Acquisition Cost pricing, it
shall be whol esal e acquisition cost.

8§ 2. Paragraph (b) of subdivision 9 of section 367-a of the social
services |law, as added by chapter 170 of the |aws of 1994, is anmended to
read as foll ows:

(b) for drugs di spensed by pharmaci es:

(i) if the drug dispensed is a nmultiple source prescription drug for
whi ch an upper linit has been set by the federal health care financing
admi ni stration, an anmount equal to the specific upper Iimt set by such
federal agency for the multiple source prescription drug[—ard] .

(ii) if the drug dispensed is a nultiple source prescription drug or a
brand- name prescription drug for which no specific upper linmt has been
set by such federal agency, the lower of the estinated acquisition cost
of such drug to pharnmacies, or the dispensing pharnacy's usual and
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customary price charged to the general public. Estinmated acquisition
cost means the average whol esale price of a prescription drug based upon
t he package size dispensed from as reported by the prescription drug
pricing service used by the departnent, |ess ten percent thereof, and
updat ed nmonthly by the departnment; and

(iii) if the drug is a single source brand-nane mai nt enance nedication
for which there is no National Average Drug Acquisition Cost pricing, it
shall be whol esal e acquisition cost.

8§ 3. This act shall take effect on the ninetieth day after it shal
have becone a law, provided that the amendnents to paragraph (b) of
subdi vision 9 of section 367-a of the social services |aw nade by
section one of this act shall be subject to the expiration and rever-
sion of such subdivision pursuant to section 4 of chapter 19 of the |aws
of 1998, as amended, when upon such date the provisions of section two
of this act shall take effect. Effective immediately the addition
anendnment and/or repeal of any rule or regulation necessary for the
i npl ementation of this act on its effective date are authorized to be
made and conpl eted on or before such date.




