OCoO~NOUIWN P

STATE OF NEW YORK

4954- - A

2021- 2022 Regul ar Sessi ons

| N SENATE

February 19, 2021

Introduced by Sens. MR E, BROUK, KRUEGER, REI CHLI N- MELNI CK, SALAZAR,
SKOUFI S, THOVAS -- read twice and ordered printed, and when printed to

be conmmitted to the Committee on Consuner Protection -- recomritted to
the Conmittee on Consuner Protection in accordance with Senate Rul e 6,
sec. 8 -- conmmttee discharged, bill amended, ordered reprinted as
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AN ACT to anend the general business |aw and the financial services |aw,
in relation to fraud in connection with an abnormal disruption of the
mar ket

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Subdivisions (b) and (c) of section 349 of the genera
busi ness | aw, as added by chapter 43 of the [aws of 1970, are amended to
read as foll ows:

(b) Whenever the attorney general shall believe from evidence satis-
factory to himor her that any person, firm corporation or association
or agent or enployee thereof has engaged in or is about to engage in any
of the acts or practices stated to be unlawful he or she my bring an
action in the nane and on behalf of the people of the state of New York
to enjoin such unlawful acts or practices and to obtain restitution of
any noneys or property obtained directly or indirectly by any such
unl awful acts or practices. In such action prelimnary relief my be
granted wunder article sixty-three of the civil practice |law and rul es.
Provided further that, whenever the attorney general shall believe from
evidence satisfactory to himor her that a firm corporation or associ-
ation or agent or enployee thereof has engaged in any of the acts or
practices stated to be unlawful in connection with and with the intent
to unlawfully gain froman abnornmal disruption of the market as defined
in section three hundred ninety-six-r of this chapter, he or she may
bring an action on behalf of the people of the state of New York to
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recover three tinmes the actual danmages proved or twenty-five thousand
dollars, whichever is greater.

(c) Before any violation of this section is sought to be enjoined, the
attorney general shall be required to give the person agai nst whom such
proceeding is contenplated notice by certified mail and an opportunity
to showin witing within five busi ness days after recei pt of notice why
proceedi ngs should not be instituted against himor her, unless the
attorney general shall find, in any case in which he or she seeks
prelimnary relief, that to give such notice and opportunity is not in
the public interest.

§ 2. Section 408 of the financial services lawis anended to read as
fol | ows:

8§ 408. Civil penalty. (a) In addition to any civil or crimnal liabil-
ity provided by law, the superintendent may, after notice and heari ng,
levy a civil penalty:

(1) not to exceed five thousand dollars per offense, for:

(A) any intentional fraud or intentional msrepresentation of a mate-
rial fact wth respect to a financial product or service or involving
any person offering to provide or providing financial products or
services; [e+]

(B) any violation of state or federal fair debt collection practices
or federal or state fair lending |laws; [ard] or

(C a firm corporation or association or agent or enployee thereof
intentionally engaging in fraud or msconduct wth respect to the bank-
ing law, the insurance law, the provisions of this chapter or other |aws
or any final or tenporary order issued pursuant to which the superinten-
dent has investigatory or enforcenment powers, in connection wth and
with the intent to unlawfully gain froman abnormal disruption of the
market as defined in section three hundred ninety-six-r of the general
busi ness | aw;, and

(2) not to exceed one thousand dollars for any other violation of this
chapter or the regulations issued thereunder, provided that there shal
be no civil penalty under this section for violations of article five of
this chapter or the regul ati ons issued thereunder; and

(3) provided, however, that, with the exception of subparagraph (C) of
par agraph one of this subsection:

(A) penalties for regul ated persons under the banking | aw shall be as
provided for in the banking |aw and penalties for regul ated persons
under the insurance |aw shall be as provided for in the insurance |aw
and

(B) the superintendent shall not inpose or collect any penalty under
this section in addition to any penalty or fine for the sane act or
om ssion that is inposed under the insurance | aw or banking | aw, and

(C nothing in this section shall affect the construction or interpre-
tation of the term"fraud" as it is used in any other provision of the
consol i dated or unconsolidated | aw.

(b) Gvil penalties received by the superintendent pursuant to this
section shall be applied on an annual basis as follows: funds shall be
applied first to reduce the assessnents charged on persons regul ated
under the insurance law and the banking |aw pursuant to section two
hundred six of this chapter up to the full amount paid by persons regu-
| at ed under the insurance |aw and banking | aw for the operating expenses
of the financial frauds and consunmer protection unit not attributable to
regul ation wunder the insurance or banking |aw for the fiscal year in
whi ch such penalties are received, such amount shall be applied to any
assessnment in the follow ng year, and any renaining funds shall be paid
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to the general fund. The superintendent shall have discretion to deter-
m ne how operating expenses which are not solely attributable to regu-
| ati ng persons under either the insurance | aw or the banking |aw shal
be all ocat ed.

(c) (1) Prior to levying a civil penalty pursuant to subparagraph (QC
of paragraph one of subsection (a) of this section, the superintendent
shall consider, in addition to other appropriate factors:

(A) Wether the subject of the investigation knew that their conduct
was made in connection with an abnormal disruption of the market with an
intent to unlawfully gain fromsuch disruption or whether the defend-
ant's conduct was in willful disregard to an abnormal disruption of the
market with an intent to unlawfully gain from such disruption

(B) Whether the conduct of the subject of the investigation caused a
person or persons to suffer loss or encunbrance of a primary residence,
princi pal enploynent or source of incone., paynents received under a
pension or retirenent plan or a governnment benefits program or assets
essential to health or welfare;

(C) Any other substantial econonic danmage resulting from the conduct
of the subject of the investigation; and

(D) The net worth and annual business volune of the subject of the
i nvestigation.

(2) In determning the anmpunt of any supplenental civil penalty
i nposed pursuant subparagraph (C) of paragraph one of subsection (a) of
this section, the superintendent shall nmake a finding, after notice and
hearing is provided, as to the anount of the unlawful gain nade in
connection with the abnormal disruption of the market by the subject of
the investigation.

§ 3. This act shall take effect on the thirtieth day after it shal
have becone a |law. Effective imediately, the superintendent of finan-
cial services and the attorney general nay make regul ati ons and take
ot her actions reasonably necessary to inplenent this act on such effec-
tive date.




