OCO~NOUIRA,WNPEF

STATE OF NEW YORK

1761--B

2021- 2022 Regul ar Sessi ons

| N SENATE

January 15, 2021

I ntroduced by Sens. COONEY, BROUK -- read twi ce and ordered printed, and
when printed to be conmitted to the Cormittee on Education -- comrt-
tee discharged and said bill conmitted to the Conmittee on Cities 2 --
comm ttee discharged, bill amended, ordered reprinted as anmended and
recomritted to said conmittee -- reported favorably fromsaid comit-
tee and committed to the Committee on Education -- conmittee
di scharged, bill anmended, ordered reprinted as anended and recomm tted
to said conmttee

AN ACT to amend chapter 416 of the laws of 2007, establishing the city
of Rochester and the board of education of the city school district of
the city of Rochester school facilities nodernization programact, in
relation to granting further authority to the RISCB to nodernize
educational facilities in the city of Rochester; and to anmend the
education law, in relation to the conputation of building aid

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Subdivisions (g) and (j) of section 2 of chapter 416 of the
| aws of 2007, establishing the city of Rochester and the board of educa-
tion of the city school district of the city of Rochester school facili-
ti es noderni zation program act, as anended by chapter 533 of the | aws of
2014, are anended to read as foll ows:

(g) "Project” shall mean work at an existing school building site that
i nvol ves the design, reconstruction, or rehabilitation of an existing
school building for its continued use as a school of the city schoo
district, which may include an addition to existing school buildings for
such continued use and which also nmay include (1) the construction or
reconstruction of athletic fields, playgrounds, and other recreationa
facilities for such existing school buildings; and/or (2) the acquisi-
tion and installation of all equipnment necessary and attendant to and
for the use of such existing school [building] buildings, including but
not limted to items located at sites not within a project that wll

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] isoldlawto be omtted
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allowthe RISCB to conduct district-wide technology inprovenents to
benefit existing school buildings; and/or (3) the acquisition of addi-
tional real property by the city to facilitate the project.

(j) "Independent conpliance officer"” shall nean an independent firm
hired by the RISCB with an in-depth knowl edge base and breadth of expe-
rience conducting mnority and wonen-owned busi ness enterprise (MABE)
and di sadvant aged busi ness enterprise (DBE) utilization conpliance noni-
toring for public contracts within New York state, including schoo
districts and auditing contractors and subcontractors in construction
and reconstruction projects like those to be undertaken and contracted
for by the RISCB pursuant to this act. Such firmshall devel op and
i npl enent an MABE/ DBE outreach and utilization plan for the governance
of all contracts to ensure conpliance with all federal, state, and |oca
|l aws, rules, and regul ations.

§ 2. Sections 4, 5, 6, 9, 10, 11 and 21 of chapter 416 of the | aws of
2007, establishing the city of Rochester and the board of education of
the city school district of the city of Rochester school facilities
nmoder ni zati on program act, as anended by chapter 533 of the laws of
2014, are anmended to read as follows:

8 4. Project authorization. No nore than: (a) 13 projects, up to a
total cost of three hundred twenty-five mllion dollars in phase one,
and (b) 26 projects, up to a total cost of four hundred thirty-five
mllion dollars in phase two, and (c) 13 school building projects, up to
a total cost of four hundred seventy-five mllion dollars in phase three
shal | be authorized and undertaken pursuant to this act, wunless other-
wi se authorized by | aw

8 5. Conprehensive school facilities nodernization plan. The super-
i ntendent shall submit to the RISCB a conprehensive draft plan recom
mending and outlining the projects for phase two and phase three it
proposes to be undertaken pursuant to this act. The RISCB shall consi der
the plan in devel oping a conprehensive school facilities npdernization
plan reconmending and outlining the projects it proposes to be poten-
tially undertaken pursuant to this act. Such plan shall include: (a) an
estimate of total costs to be financed, proposed financing plan
proposed nmethod of financing, terns and conditions of the financing,
estimated financing costs, and, if <city general obligation bonds or
notes are not proposed as the nethod of financing, a conparison of
financi ng costs between such bonds or notes and the proposed nethod of
financing. Paynent of debt service on bonds, notes or other obligations
issued to secure financing of not nore than $325, 000,000 i n phase one
[ and] . $435, 000,000 in phase two, and $475, 000,000 in phase three for
projects wundertaken pursuant to this act shall not be considered when
determning the "city amount” required pursuant to subparagraph (ii) of
paragraph a of subdivision 5-b of section 2576 of the education |aw,
provi ded, however, that this provision shall not otherwise affect the
determ nation of said "city anbunt" with respect to funding unrelated to
projects wundertaken pursuant to this act. The plan should al so address
what specific options would be used to ensure that sufficient resources
exist to cover the |local share of any such project cost on an annua
basis; (b) informati on concerning the potential persons to be involved
in the financing and such person's role and responsibilities; (c) esti-
mat es on the design, reconstruction and rehabilitation costs by project,
any adninistrative costs for potential projects, and an outline of the
timefrane expected for conpletion of each potential project; (d) a
detail ed description of the request for proposals process and an outline
of the criteria to be used for selection of the program nanager, the
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i ndependent conpliance officer and all contractors; provided that the
RISCB may extend the contracts of the providers of professional services
for phase one or two upon the adoption of findings that doing so would
be in the public interest; the contracts of the program manager and the
i ndependent conpliance officer for phase two and phase three wll be
rebid, and provided further that the program manager and the i ndependent
conpliance officer and any new or different providers of professiona

services shall be engaged in conpliance with the provisions of section
eight of this act; (e) any proposed anmendnents to the city schoo

district's five-year capital facilities plan subnmitted in accordance
with subdivision 6 of section 3602 of the education | aw and the regu-
| ations of the commissioner; and (f) a [preli+irary] diversity plan to
develop diversity goals, including appropriate comunity input and
public discussion, and develop strategies that would create and coordi-
nate any efforts to ensure a nore diverse workforce for the projects.
The [ prel+dnary] diversity plan should address accountability for
attainnent of the diversity goals, what forms of nmonitoring would be
used, and how such informati on would be publicly communi cat ed.

Prior to the developnment of the conprehensive school facilities
nmoderni zation plan, the RISCB and district shall hold as many public
hearings as nmay be necessary to ensure sufficient public input and all ow
for significant public discussion on school building needs in such city,
with at |east one hearing to be held in each neighborhood potentially
i npacted by a proposed project.

Al  projects proposed in the conprehensive school facilities nodern-
i zation plan shall be included by the city school district as a special
section of the district's five-year capital facilities plan that is
requi red pursuant to subdivision 6 of section 3602 of the education |aw
and the regul ati ons of the conmi ssioner.

The RISCB shall subnit the conponents of such conprehensive plan
outlined in subdivision (a) of this section to the conptroller, along
with any other information requested by the conptroller, for his or her
revi ew and approval

8 6. Project selection. Notw thstanding any general, special or |oca
law to the contrary and upon approval by the conptroller pursuant to
section five of this act, the RISCB nay select projects to be undertaken
pursuant to this act, as provided for in such approved conprehensive
pl an. After the RISCB has sel ected a new project and plans and specifi-
cations for such project have been prepared and approved by the RISCB,
whi ch are consistent with the approved conprehensive plan, the RISCB
shal | deliver such plans and specifications to the superintendent of the
city school district and the mayor of the city of Rochester for review
to ensure that sufficient resources exist to pay the local share of any
such project cost on an annual basis and that the plans neet program
needs, and upon the approval of the superintendent, to the comn ssioner
for his or her approval. After approval by the superintendent and
conm ssioner, the plans and specifications shall be returned to the
RJSCB. Al'l such specifications shall detail the nunber of students the
compl eted project is intended to serve, the site description, the types
of subjects to be taught, the types of activities for school, recre-
ational, social, safety, or other purposes intended to be incorporated
in the school building or on its site and such other information as the
RJISCB and the conmi ssioner shall deem necessary or advisable. The
di strict program manager shall establish reasonable guidelines or limts
on incidental costs to assure that to the greatest extent possible such
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costs for each project do not exceed the state's maxi mum i nci dental cost
al l owance, in order to maxinize efficient use of state building aid.

Not wi t hstandi ng any other provision of lawto the contrary, the RISCB
shall submit estimted project costs for the projects authorized pursu-
ant to [subdiv-sion] subdivisions (b) and (c) of section four of this
act on a formprovided by the commissioner of education after the
completion of schematic plans and specifications for review by the
conmi ssioner. [H] For projects authorized pursuant to subdivision (b)
of section four of this act, if the total project costs associated with
such projects exceed the sumof the estimted individual approved cost
al | onance of each building project by nore than the | esser of 43 million
dollars or ten percent of the approved costs authorized pursuant to
subdivision (b) of section four of this act, and the city schoo
district has not otherwise demobnstrated to the satisfaction of the
education departnent the availability of additional |ocal shares for
such excess costs, then the RISCB shall not proceed with the preparation
of final plans and specifications for such projects until the projects
have been redesigned or value-engineered to reduce estimated project
costs so as not to exceed the above cost limts. For projects authorized
pursuant to subdivision (c) of section four of this act, if the total
estimated building aid payable for projects authorized pursuant to
subdivision (c) of section four of this act, based upon the sum of the
estimated individual approved cost allowance of each building, is |less
than ninety-five percent of the total project costs, the RISCB shall not
proceed wth preparation of final plans and specifications for such
projects until the projects have been redesigned or value engineered to
reduce estimated costs so as not to exceed this cost limt.

Not wi t hstanding any other provision of lawto the contrary, the RISCB
shall submit estimated project costs for the projects authorized pursu-
ant to subdivision (c) of section four of this act on a form provided
by the conmi ssioner after the conpletion of twenty-five percent of the
final plans and specifications for review by the conm ssioner. If the
total estimated building aid payable for projects authorized pursuant to
subdivision (c) of section four of this act, based upon the sum of the
estimated individual approved cost all owance of each building, is |less
than ninety-five percent of the total project costs, the RISCB shall not
proceed with the conpletion of the remnining seventy-five percent of the
pl ans and specifications for such projects until the projects have been
redesigned or value-engineered to reduce estimted costs so as not to
exceed this cost limt.

Not wi t hst andi ng any ot her provision of law to the contrary, the RISCB
shall submt estimated project costs for the projects authorized pursu-
ant to [subdiv-sion] subdivisions (b) and (c) of section four of this
act on a formprovided by the conmi ssioner after the conpletion of fifty
percent of the final plans and specifications for review by the conm s-
sioner. [H] For projects authorized pursuant to subdivision (b) of
section four of this act, if the total project costs associated with
such projects exceed the sumof the estinmated individual approved cost
al | owance of each building project by nore than the | esser of 43 mllion
dollars or ten percent of the approved costs authorized pursuant to
subdivision (b) of section four of this act, and the city schoo
district has not otherwi se denonstrated to the satisfaction of the
education departnment the availability of additional |ocal share for such
excess costs, then the RISCB shall not proceed with the conpletion of
the remaining fifty percent of the plans and specifications for such
projects until the projects have been redesigned or value-engineered to
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reduce estinmated project costs so as not to exceed the above cost
limts. For projects authorized pursuant to subdivision (c) of section
four of this act, if the total estimted building aid payable for
projects authorized pursuant to subdivision (c) of section four of this
act, based upon the sumof the estinmated individual approved cost allow
ance of each building, is less than ninety-five percent of the total
project costs, the RISCB shall not proceed with the conpletion of the
remaining fifty percent of the plans and specifications for such
projects wuntil the projects have been redesigned or val ue-engineered to
reduce estinated project costs so as not to exceed this cost limt.
Notwi t hstanding any other provision of lawto the contrary, the RISCB
shall subnit estimted project costs for the projects authorized pursu-

ant to subdivision (c) of section four of this act on a form provided
by the commi ssioner after the conpletion of seventy-five percent of the
final plans and specifications for review by the conm SSi oner. If the

total estimated building aid payable for projects authorized pursuant to
subdivision (c) of section four of this act, based upon the sum of the
estimated individual approved cost allowance of each building, is |ess
than ninety-five percent of the total project costs, the RISCB shall not
proceed with the conpletion of the remaining twenty-five percent of the
plans and specifications for such projects until the projects have been
redesi gned or val ue-engi neered to reduce estimated project costs so as
not to exceed this cost limt.

8§ 9. Contracts generally. Notwi t hst andi ng the provisions of any
general, special, or local law or judicial decision to the contrary:

(a) The RISCB nay require a contractor, as a condition to being
awarded a contract, subcontract, |ease, grant, bond, covenant or other
agreenment for a project to enter into a project |abor agreenent for the
work involved with such project when such requirenent is made part of
the bid specifications for the project and when the RISCB determ nes
that the record supporting the decision to enter into such an agreenent
establishes that it is justified by the interests underlying the conpet-
itive bidding laws. In addition, the RISCB may revise and extend the
requi rements of the project [abor agreenent entered into for phase one
projects to the projects authorized in phase [twe] three, contingent
upon the conpletion of a supplenental project |abor agreenent benefit
anal ysi s.

(b) Any contract, subcontract, |ease, grant, bond, covenant or other
agreenent for projects undertaken pursuant to this act shall not be
subject to section 101 of the general nunicipal |aw when the RISCB has
chosen to require a project |abor agreement, pursuant to subdivision (a)
of this section. This exenption shall only apply to the projects under-
taken pursuant to this act and shall not apply to projects undertaken by
any ot her school district or nunicipality unless otherwise specifically
aut hori zed.

(c) Wenever the RISCB enters in a contract, subcontract, |ease,
grant, bond, covenant or other agreenent for the construction, recon-
struction, denolition, excavation, rehabilitation, repair, renovation,
alteration, or inprovenent for a project wundertaken pursuant to this
act, it shall be deened to be a public works project for the purposes of
article 8 of the labor law, and all the provisions of article 8 of the
| abor | aw shall be applicable to all the work involved with such project
i ncluding the enforcenment of prevailing wage requirenents by the state
depart nent of |abor.

(d) Every contract entered into by resolution of the RISCB for
construction or reconstruction of a project pursuant to this act shal
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contain a provision that the design of such project shall be subject to
the review and approval of the city school district and that the design
and construction standards of such project shall be subject to the
review and approval of the commssioner. |In addition, every such
contract for construction or reconstruction shall contain a provision
that the contractor shall furnish a |labor and material bond guaranteeing
pronpt paynent of noneys that are due to all persons furnishing | abor
and materials pursuant to the requirenments of any contracts for a
project wundertaken pursuant to this section and a perfornmance bond for
the faithful perfornmance of the project, which shall conform to the
provisions of section 103-f of the general mnunicipal |law, and that a
copy of such performance and paynment bonds shall be kept by the RISCB
and shall be open to public inspection.

(d-1) Any contract entered into by resolution of the RISCB pursuant to
this section shall contain a provision providing that: (i) paynent due
on such contract shall be withheld where the contractor has not provided
necessary information for the RISCB to conply wth the reporting
requirenments of this act, as deternmined by the departnent; and shal
continue to be withheld until such information is provided satisfactory
to the departnent; and (ii) such withholding shall not constitute a
breach of contract entitling the contractor to terninate such contract
or to be awarded dammges.

(e) For the purposes of article 15-A of the executive |law, any person
entering into a contract for a project authorized pursuant to this act
shall be deened a state agency as that termis defined in such article
and such contracts shall be deened state contracts within the neani ng of
that termas set forth in such article.

(f) Notwithstanding the provisions of this act or of any general or
special law to the contrary, for any contract, subcontract, |ease,
grant, bond, covenant or other agreenment for construction, recon-
struction, derolition, excavation, rehabilitation, repair, renovation,
alteration, or inprovenent wth respect to each project undertaken
pursuant to this act, the RISCB shall consider the financial and organ-
i zational capacity of contractors and subcontractors in relation to the
magni tude of work they may perform the record of performance of
contractors and subcontractors on previous work, the record of contrac-
tors and subcontractors in conplying with existing |abor standards and
mai nt ai ni ng harnmoni ous | abor relations, and the commtnment of contrac-
tors to work with mnority and wonen-owned busi ness enterprises pursuant
to article 15-A of the executive |law through joint ventures or subcon-
tractor relationships. The RISCB shall further require, on any contract
in excess of one mllion dollars for construction, reconstruction, deno-
lition, excavation, rehabilitation, repair, renovation, alteration, or
i nprovenent that each contractor and subcontractor shall [partieipate]
be actively participating in an apprentice training [ i

et-a-A—r-hor-y—apprentices] programregistered in the state.

8§ 10. Program nanagers. (a) Al contracts entered into by resolution
of the RJSCB for projects for phase two and phase three undertaken
pursuant to this act shall be managed by an i ndependent program manager.
The sel ection of the program nmanager shall be pursuant to the conpet-
itive process established in section eight of this act. Prior to issu-
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ance of the contract, the program nanager sel ected shall be approved by
the superintendent, mayor, city council and the Rochester city schoo

district. The program nmanager shall have experience in planning, design-
ing, and constructing new and/or reconstructing existing school build-
ings, public facilities, comrercial facilities, and/or infrastructure
facilities, and in the negotiation and managenent of |abor contracts and
agreenents, training prograns, educational prograns, and physical tech-
nol ogi cal requirenents for educational prograns. The program nanhager
shall rmanage all projects wundertaken pursuant to this act, review
proj ect schedul es, review paynment schedul es, prepare cost estimtes and
assess the safety progranms of contractors and all training programs, if
requi red. The program manager shall inplenent procedures for verifica-
tion by it that all work for which paynent has been requested has been
satisfactorily conpl et ed.

(b) The program nanager, and its affiliates or subsidiaries, if any,
shall be prohibited fromawarding contracts or being awarded contracts
for, or performng any work on, projects undertaken pursuant to this
act. Contracts awarded by the RISCB for construction work required for
the reconstruction, rehabilitation or renovation of a project pursuant
to this act shall be awarded pursuant to public bidding in conpliance
with section 103 of the general nunicipal |aw.

(c) Any contract entered into by resolution of the RIJSCB to hire a
program mnmanager pursuant to this section shall contain a provision
providing that: (i) paynent due on such contract shall be withheld where
the program manager has not provided necessary information for the RISCB
to conply with the reporting requirenents of this act, as determined by
the department, and shall continue to be withheld until such information
is provided satisfactory to the departnment; and (ii) such wi thholding
shall not constitute a breach of contract entitling the program manager
to term nate such contract or to be awarded danmges.

(d) Al records of the program nmanager related to the RISCB shall be
subject to the city school district's annual external audit as set forth
in subdivision three of section twenty-one hundred sixteen-a of the
education law and shall be subject to audits of the state conducted by
the conptroller as set forth in section thirty-three of the genera
muni ci pal | aw.

8 11. Independent conpliance officers. Al contracts entered into by
resolution of the RISCB for projects for phase two and phase three
undertaken by this act shall be nonitored by an i ndependent conpliance
officer. The independent conpliance officer shall: devel op, inplenent,
advertise, pronote and nonitor policies and procedures to utilize and
provide sufficient MABE, DBE and skilled mnority enploynent resources
participation opportunities to be followed by prime contractors and
subcontractors for such projects; review, nodify if necessary, and
approve the prelimnary diversity plan established pursuant to section
five of this act; provide technical assistance to potential MABE and DBE
contractors and subcontractors interested in bidding on any such
projects; obtain and maintain records and docunentation to confirm
conmpliance with any requirenents contained in the approved diversity
plan, for any such project; identify contractors in non-conpliance with
any such requirements contained in the approved diversity plan or in
violation of any federal, state and local |aws, rules or regul ations;
moni tor and report the upward/downward price adjustnment and paynent
amounts to MABEs and DBEs |isted on contractors utilization plan for any
such project; develop and work with the RISCB to enforce agreed finan-
cial or nonetary sanctions for any contractor's non-conpliance with the
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MABE/ DBE wutilization master plan. |In addition, the independent conpli-
ance officer shall: develop, inplenent, advertise, pronbte and nmonitor
MABE/ DBE policies and procedures for each project to be followed by
prime contractors and subcontractors for such projects; obtain and nain-
tain records and docunentation to confirmconpliance with any applicabl e
requirements for each project; identify contractors in non-conpliance
wi th any such requirenents pursuant to this section or in violation of
any federal, state and local |aws, rules or regul ations. The independent
compliance officer shall report to the [RISSB] RISCB on a nonthly basis.

8§ 21. Reporting requirenents. (a) On June 30, 2008 and annually there-
after, until conpletion of the [38] 52 projects authorized pursuant to
this act, the RISCB shall issue a report to the governor, the conp-
troller, the conmssioner, the tenmporary president of the senate, the
speaker of the assenbly, the city, the city council and the city schoo
district on the progress and status of the projects undertaken by the
RISCB. Provided further, that if any such entities request information
on the progress and status of the projects prior to such report, it
shal |l be provided to such entities by the RISCB

[ Fr—addition—oen] (b) On or before June 30, 2021, or wupon conpletion
of the 26 projects authorized in phase two pursuant to this act, which-
ever shall first occur, the RISCB shall issue a report to the city, the
city school district, the governor, the comm ssioner, the conptroller,
the tenporary president of the senate, the speaker of the assenbly, the
mnority |eader of the senate, the mnority |eader of the assenbly, the
state board of regents, and the chairs and ranking mnority nenbers of
the New York state senate and assenbly committees on education, the
finance conmittee of the New York state senate, and the ways and nmneans
commttee of the New York state assenbly. Such report shall identify the
fiscal and pedagogical results of the projects undertaken pursuant to
this act, along with reconmendati ons for its continuance, amendnents, or
di scont i nuance.

(c) On or before June 30, 2031, or upon conpletion of the 13 schoo
bui |l ding projects authorized in phase three pursuant to this act, which-
ever shall first occur, the RISCB shall issue a report to the city, the
city school district, the governor, the conmi ssioner, the conptroller
the tenporary president of the senate, the speaker of the assenbly, the
mnority |eader of the senate, the mnority |eader of the assenbly, the
state board of regents, and the chairs and ranking mnority nmenbers of
the New York state senate and assenbly conmittees on education, the
finance conmittee of the New York state senate, and the ways and neans
commttee of the New York state assenbly. Such report shall identify the
fiscal and pedagogical results of the projects undertaken pursuant to
this act, along with recommendations for its continuance, anendnents, or
di sconti nuance

(d) Reporting requirenents and state aid. Wiere the conm ssioner has
determ ned that the RISCB has not conplied with any reporting require-
nent prescribed in section 21 of this act, the conm ssioner nay tenpo-
rarily withhold the allotnent, apportionnent and paynent of state aid
and assistance pursuant to the education law fromthe city schoo
district until such tinme that the RISCB has conplied with such require-
nments. Provided further that in the event state aid is tenporarily wth-
held from the city school district due to reporting deficiencies as
provided in this section, state aid paynents shall continue to be
subject to withholding pursuant to section 99-b of the state finance |aw
should the city school district default in the paynent of the principa
of its bonds or notes issued for purposes of this act or the paynent of
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interest on such bonds or notes or in the paynent of both principal of
and interest on such bonds or notes.

8§ 3. Paragraph a of subdivision 6 of section 3602 of the education |aw
i s anended by addi ng a new subparagraph 9 to read as foll ows:

(9) Notwithstanding any other provision of lawto the contrary, for
the purpose of conputation of building aid for reconstruction or nodern-
izing of no nore than five projects pursuant to chapter four hundred
sixteen of the laws of two thousand seven, as anended, enacting the
third phase of the city of Rochester school facilities nodernization
programact, nmulti-year cost allowances for each project shall be estab-
lished and utilized two tines in the first five-year period. Subsequent
nulti-year cost allowances shall be established no sooner than ten years
after establishnent of the first maximum cost allowance authorized
pursuant to this subparagraph.

8 4. This act shall take effect imediately and shall apply to al
contracts entered into, renewed, nodified or anmended on or after such
effective date.




