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STATE OF NEW YORK

9593

| N ASSEMBLY

March 17, 2022

Introduced by M of A PAULIN, DI CKENS, ENGLEBRI GHT, GALEF, GOTTFRI ED,
GRI FFIN, TH ELE, DeSTEFANO, MDONOUGH, M KULI N, MONTESANO -- read once
and referred to the Committee on Children and Famlies

AN ACT to anmend the social services law, in relation to including |egal-
| y-exenpt providers in crimnal history review and background clear-
ances of child care providers

The People of the State of New York, represented in Senate and Assem
bly., do enact as follows:

Section 1. Subdivisions 2, 3, 3-a, 7 and 10 of section 390-b of the
social services law, subdivisions 2, 3 and 3-a as added by section 9,
subdi vision 7 as anmended by section 11 and subdivision 10 as anended by
section 12 of part H of chapter 56 of the laws of 2019 and paragraphs
(a), (b) and (c) of subdivision 3-a as anended by chapter 92 of the |aws
of 2021, are amended and a new subdivision 1-b is added to read as
foll ows:

1-b. For purposes of this section, the term"legally-exenpt provider"
neans a programin a facility, other than a residence, in which child
care is provided on a reqular basis and is not required to be |l i censed
by or regi stered W th the office or licensed by the city of New
York. legally-exenpt providers include, but are not |limted to:

(a) nursery schools and prograns for pre-school-aged children operated
by non-profit agencies or organizations or private proprietary agencies
whi ch provide services for three or | ess hours per day;

(b) <child care prograns caring for not nore than six school-age chil -
dren during non-school hours. For purposes of this subparagraph,
"school -aged children" neans children under thirteen years of age who
are enrolled in kindergarten or a higher grade;

(c) child care prograns caring for toddlers fromeighteen nonths to
thirty-six nonths of age for three or | ess hours per day; and

(d) child care prograns caring for infants up to eighteen nonths of
age for three or less hours per day.

2. In relation to any child day care program|[ard]. any enrolled
| egal | y-exenpt provider, and any |egally-exenpt provider:

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] is oldlawto be omtted.
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(a) the clearances required pursuant to paragraphs (a), (c), (d) and
(g) of subdivision one of this section shall be conducted for:

(i) every prospective volunteer with the potential for unsupervised
contact with children in care;

(ii) every applicant to becone an enrolled | egally-exenpt provider;

(iii) every prospective enployee, director or operator of such a
program or provider; and

(iv) every individual eighteen years of age and over residing or who
begins to reside in a home where services are or will be provided in a
famly or group famly setting; and

(v) every individual eighteen years of age and over residing or who
begins to reside in a honme where services are or will be provided who
are not related in any way to all children receiving services as or will
be provided by an enrolled legally exenpt provider or a |egally-exenpt
provi der;

(b) notwi thstanding any other provision of lawto the contrary, prior
to Cctober first, two thousand twenty, all clearances listed in subdivi-
sion one of this section that have not previously been conducted pursu-
ant to paragraph (a) of this subdivision and for which on-going crimnal
history results are not already provided, shall be conducted in accord-
ance with a schedule developed by the office of children and famly
services, for all

(i) existing volunteers with the potential for unsupervised contact
with children in care;

(ii) existing caregivers for an enrolled |l egally exenpt provider;

(iii) existing enpl oyees, directors and operators of any such program
or provider; and

(iv) every individual eighteen years of age and over residing or who
begins to reside in a home where services are or will be provided in a
famly or group famly setting; and

(v) every individual eighteen years of age and over residing or who
begins to reside in a home where services are or will be provided who
are not related in any way to all children receiving services as or wll
be provided by an enrolled |l egally exenpt provider or a |I|egally-exenpt
provi der;

(c) notwithstanding any other provision of lawto the contrary, the
cl earances required pursuant to this section other than those for which
on-going crimnal history results are provided, shall be conducted for a
person listed in subparagraphs (i), (ii), (iii) and (iv) of paragraph
(b) of this subdivision at | east once every five years in accordance
wi th a schedul e devel oped by the office of children and famly services.

3. (a) Notwi thstanding any other provision of lawto the contrary, in
relation to the clearances required pursuant to this section, an indi-
vi dual or a programor provider shall be deened ineligible, as such term
is defined in paragraph (b) of this subdivision, if such individual

(i) refuses to consent to such cl earance;

(ii) knowingly nakes a materially false statenent in connection with
such a cl earance;

(iii) is registered, or is required to be registered, on a state sex
offender registry or repository or the national sex offender registry
establ i shed under the Adam Wal sh child protection and safety act of 2006
(42 U.S.C. 16901 et seq.); or

(iv) has been convicted of a crine enunerated in subparagraph (E) or
clauses (i) through (viii) of subparagraph (D) of paragraph (1) of
subdivision (C) of 42 U S.C. 9858f.

(b) For purpose of this subdivision, the term"ineligible" shall nean:




OCoO~NOUIRWN P

A. 9593 3

(i) the individual who engaged in conduct |listed in paragraph (a) of
this subdivision shall not be permtted to:

(1) operate, direct, be the caregiver for, or be enployed by a child
day care program[e+]. an enrolled legally-exenpt provider or a legal-
| y- exenpt provider; or

(2) be a volunteer with the potential for unsupervised contact with
children in a child day care program[e+], with an enrolled |egally-ex-
enpt provider or a legally-exenpt provider; or

(3) be an enrolled legally exenpt provider or a |egally-exenpt provid-
er; or

(ii) inrelation to child day care prograns [e+], any enrolled |egal-
| y-exenpt providers or any |legally-exenpt providers, where child care
is, or is proposed to be provided, to a child in a home setting where
such child does not reside, such program or provider shall not be eligi-
ble to operate or to be enrolled to serve children receiving child care
subsidies pursuant to title five-Cof this article, if an individua
over the age of eighteen who is not related in any way to all <children
for whom child care services are or will be provided, resides in the
househol d where child care is, or is proposed to be provided, engaged in
conduct listed in paragraph (a) of this subdivision.

3-a. (a) Inrelation to child day care progranms [ard]. any enrolled
| egal | y-exenpt provider or any legally-exenpt provider, when a cl earance
conducted pursuant to this section reveals that any existing operator,
director, caregiver, or person over the age of eighteen who is not
related in any way to all children for whomchild care services are or
will be provided, that resides in a hone where child care is provided in
a home setting where the child does not reside has been convicted of a
crime other than one set forth in subparagraph (iv) of paragraph (a) of
subdi vision three of this section, and unless such crinme is eligible for
expungenent pursuant to section 160.50 of the crimnal procedure |aw,
the office of <children and famly services shall conduct a safety
assessnent of the program and take all appropriate steps to protect the
health and safety of the children in the program and may deny, limt
suspend, revoke or reject such programs |license or registration or
terminate or reject such programis enrollnment, as applicable, unless the
office of <children and fanmly services, deternines in its discretion
that continued operation by the child day care program or enrolled
| egal | y-exenpt provider or legally-exenpt provider will not in any way
j eopardi ze the health, safety or welfare of the children cared for in
t he program or by the provider.

(b) Inrelation to child day care progranms [ard], any enrolled | egal -
| y-exenpt provider or any |legally-exenpt provider, when a clearance
conducted pursuant to this section reveals that any existing enpl oyee or
volunteer wth the potential for unsupervised contact with children has
been convicted of a crine other than one set forth in subparagraph (iv)
of paragraph (a) of subdivision three of this section, and unless such
crime is eligible for expungenent pursuant to section 160.50 of the
crimnal procedure law, the office of children of famly services shal
conduct a safety assessnment of the program and take all appropriate
steps to protect the health and safety of the children in the program
The office of children and fam |y services may direct the program or
provider to terminate the enployee or volunteer based on such a
conviction, consistent with article twenty-three-A of the <correction
| aw.

(c) (i) Inrelation to any child day care programs [and], any enrolled
| egal | y-exenpt providers or any |egally-exenpt providers, where a clear-
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ance conducted pursuant to this section reveals a conviction for a crine
ot her than one set forth in subparagraph (iv) of paragraph (a) of subdi-
vision three of this section, and unless such crine is eligible for
expungenent pursuant to section 160.50 of the crimnal procedure |aw,
for any prospective enployee or volunteer, the office of <children and
fam ly services may direct that such person not be hired, as applicable,
based on such a conviction, consistent with article twenty-three-A of
the correction | aw.

(ii) Inrelation to any child day care program]|[and], any enrolled
| egal | y-exenpt provider or any legally-exenpt provider, when a clearance
conducted pursuant to this section reveals a conviction for a crine
ot her than one set forth in subparagraph (iv) of paragraph (a) of subdi-
vision three of this section, and unless such crime is eligible for
expungenent pursuant to section 160.50 of the crimnal procedure |aw,
for any prospective caregiver seeking enrollnent, or applicant to be a
director or operator, the office of children and fanm |y services nay
deny the application or enrol | nent, consi st ent W th article
twenty-three-A of the correction | aw

(d) (i) Were a clearance conducted pursuant to this section reveals
that an applicant to be the operator or director of a <child day care
program or applicant to be a caregiver, or anyone who is not related in
any way to all children for whomchild care services will be provided
resides in the home over the age of eighteen where child day care is
proposed to be provided to children in a hone-based setting has been
charged with a crime, the office of children and famly services shal
hol d the application in abeyance until the charge is finally resol ved.

(ii) Where a clearance conducted pursuant to this section reveal s that
the current operator or director of a child day care program or any
person over the age of eighteen who is not related in any way to al
children for whomchild care services will be provided, that resides in
a home where child day care is provided has been charged with a crine,
the office of <children and famly services shall conduct a safety
assessnent of the program and take all appropriate steps to protect the
heal th and safety of children in the program The office of children and
famly services may suspend a license or registration or term nate
enrol | ment based on such a charge when necessary to protect the health
and safety of children in the program

(iii) Were a clearance conducted pursuant to this section reveals
that an existing caregiver, volunteer or an existing enployee of an
enrolled legally-exenpt provider or a legally-exenpt provider or any
person over the age of eighteen that resides in a honme where the child
care is provided by an enrolled | egally-exenpt provider or a legally-ex-
enpt provider in a home setting where the child does not reside, has
been charged with a crinme, the office of children and famly services
shall take one or nore of the follow ng steps:

(A) Conduct a safety assessment; or

(B) Take all appropriate steps to protect the health and safety of
children in the program

(iv) Wiere a clearance conducted pursuant to this section reveal s that
an applicant to be an enpl oyee or volunteer with the potential for unsu-
pervised contact with children of a child day care program [e+].
enrolled 1legally-exenpt provider or a legally-exenpt provider has been
charged with a crime, the office shall hold the application in abeyance
until the charge is finally resol ved.

(v) \Wiere a clearance conducted pursuant to this section reveal s that
a current enployee, or current volunteer with the potential for unsuper-
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vi sed contact with children of a child day care program has been charged
with a crine, the office of children and fam |y services shall conduct a
safety assessnent of the program and take all appropriate steps to
protect the health and safety of the children in the program

7. Wwere the office of children and fanily services or its designee
denies or directs a child day care or an enrolled | egally-exenpt provid-
er to deny an application based on the crinminal history record; (a) the
provider nust notify the applicant that such record is the basis of the

denial; and (b) the office of children and fanmily services shall also
notify as the case may be, such current or prospective operator, direc-
tor, enployee, assistant, legally exenpt provider, | egal | y- exenpt

provider, or volunteer with the potential for unsupervised contact with
children or other person eighteen years of age or older, who resides in
the honme where care is provided, other than the child' s honme, that the
crimnal record check was the basis for the denial of clearance and
shal | provide such individual with a copy of the results of the nationa

crimnal record check upon which such denial was based together with a
witten statement setting forth the reasons for such denial, as well as
a copy of article twenty-three-A of the correction I aw and inform such
i ndividual of his or her right to seek correction of any incorrect
information contained in such national record check provided by the
federal bureau of investigation.

10. A child day care [e]. enrolled |egally-exenpt provider or |egal-
ly-exenpt provider shall advise the office of <children and fanily
servi ces when an individual who is subject to crimnal history record
review in accordance wi th subdivision one or two of this section is no
| onger subject to such review The office of <children and famly
services shall informthe division of crimnal justice services when an
i ndividual who is subject to crimnal history review is no |onger
subj ect to such review so that the division of crimnal justice services
may termnate its retain processing with regard to such person. At | east
once a year, the office of children and famly services will be required
to conduct a validation of the records maintained by the division of
crimnal justice services.

8 2. This act shall take effect inmediately.




