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STATE OF NEW YORK

8461

2021- 2022 Regul ar Sessi ons

| N ASSEMBLY

Novenber 17, 2021

Introduced by M of A GALLAGHER -- read once and referred to the
Conmittee on Correction

AN ACT to anmend the correction law, in relation to the nmenbership of the
state conmi ssion of correction and to inspection and procedures appli -
cable to unsafe or unsanitary correctional facilities

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Subdivision 1 of section 41 of the correction |aw, as added
by chapter 865 of the laws of 1975, is anended to read as follows:

1. There shall be within the executive departnment a state comi ssion
of correction. It shall consist of [th~ee] nine persons [te—be] t hree
of whom shall be appointed by the governor upon nanmes submtted by the
judges of the court of appeals, by and with the advice and consent of
the senate, three of whomshall be appointed by a nmajority vote of the
nenbership of the assenbly upon nanes subnitted by the speaker of the
assenbly, and three of whom shall be appointed by a majority vote of the
nenbership of the senate upon nanes submitted by the tenporary president
of the senate. At |east one nenber of the conmi ssion shall be a fornerly
incarcerated person, and a preference in appointnent shall be granted to
nom nees who have been personally affected by contact with the crim nal
legal system At |east one nenber of the commi ssion shall have a profes-
sional background in public health. No nbre than three nenbers of the
conm ssion shall have a background in |law enforcenent, crimnal prose-
cution, or enploynent within a corrections agency, and the nenbers of
the commission wth such backgrounds shall never be greater than the
nunber of nenbers of the conmi ssion with backgrounds in indigent crim-
nal defense services, prisoner's rights litigation, or public |egal
services. The remaining nmenbers of the commi ssion shall have expertise
in any other field deened useful for the pronotion of an efficient,
humane, and lawful correctional system The governor shall designate one
of the appointed nenbers as chairman to serve as such at the pleasure of

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
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the governor. The nenbers shall devote full tine to their duties and
shall hold no other salaried public position.

8 2. Subdivision 3 of section 45 of the correction |law, as amended by
chapter 322 of the laws of 2021, is amended to read as foll ows:

3. Except in circunstances involving health, safety or alleged
violations of established standards of the commssion, visit, and
i nspect every correctional [faeitities] facility in the state on a requ-
| ar basis consistent with a schedule determined by the chairman of the
comm ssi on[ ——add—rg——io—cons—derati-oh—avaiable—rasolces—worldoad—nd
staffing], and appraise the managenent of such correctional facilities
with specific attention to matters such as safety, security, health of
incarcerated individuals, sanitary conditions, rehabilitative prograns,
di sturbance and fire prevention and control preparedness, and adherence
to laws and regulations governing the rights of incarcerated individ-
uals. The conmi ssion shall not disclose its schedule for inspections or
provide advance notice to any correctional facility of a planned
inspection.

8 3. Paragraph (a) of subdivision 8 of section 45 of the «correction
law, as anended by section 2 of part D of chapter 63 of the | aws of
2005, is amended to read as foll ows:

(a) dose any correctional facility which is wunsafe, unsanitary or
i nadequate to provide for the separation and classification of prisoners
required by law or which has not adhered to or conplied with the rules
or regulations promulgated with respect to any such facility by the
conmm ssion pursuant to the provisions of subdivision six of this
section; provided, however, that the closure of any local correctiona
facility pursuant to this section shall not be cause for the transfer of
any incarcerated person to a correctional facility operated by the
departnment, and that before such facility may be closed due to condi-
tions which are wunsafe, unsanitary or inadequate to provide for the
separation and classification of prisoners, the comm ssion shall cause a
citation to be nailed to the appropriate nunicipal or other official at
|l east ten days before the return day thereof directing the responsible
authorities designated to appear before such commission at the time and
place set forth in the citation, and show cause why such correctiona
facility shoul d not be closed. After a hearing thereon or upon the fail-
ure to appear, such comrission is enpowered to order such facility
designated in the citation closed within twenty days, during which tine
the respondent authority may revi ew such order in the manner provided in
article seventy-eight of the civil practice law and rules, in the
supreme court. Fifteen days after the order to close has been served by
a registered letter upon the appropriate official if no court review has
been taken, and fifteen days after the order of such comm ssion has been
confirmed by the court, in case of court review, such facility desig-
nated in the order shall be closed, and it shall be unlawful to confine
or detain any person therein and any officer confining or detaining any
person therein shall be guilty of a class A mi sdeneanor.

8 4. Subdivision 4 of section 46 of the correction |aw, as anended by
chapter 322 of the laws of 2021, is amended and two new subdivisions 5
and 6 are added to read as foll ows:

4. In any case where any rule or regulation pronul gated by the comm s-
sion pursuant to subdivision six of section forty-five of this article
or the laws relating to the construction, managenent and affairs of any
correctional facility or the care, treatnent and discipline of its
incarcerated individuals, are being or are about to be violated, the
conm ssion shall inmediately notify the person in charge or control of
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the facility of such violation, recommend renedial action, and direct
such person to comply with the rule, regulation or |law, as the case may
be. The conmission shall also imediately notify the governor, the
chair and nenbers of the assenbly standing conmmttee on correction, and
the chair and nenbers of the senate standing conmttee on crine victins,
crinme, and correction, of the alleged or docunented violation and the
renedial action that the comm ssion reconmmends. Upon the failure of such
person to conmply with the rule, regulation or |aw the comm ssion [ #ay]
shall apply to the suprenme court for an energency order directed to such
person requiring conpliance with such rule, regulation or |aw_ provided
however, that if the comri ssion decides to close a facility pursuant to
section forty-five of this article, the conmi ssion shall not be required
to apply for an energency order. Upon such application the court [ sy
shall issue such order as may be just and a failure to conply with the
order of the court shall be a contenpt of court and puni shabl e as such.

5. (a) In any case where there is a reasonably foreseeable risk that
conditions at a correctional facility might violate the constitutiona
rights of people incarcerated there, cause imminent harmto any incar-
cerated person, or cause the immnent death of any incarcerated person
the commission shall be required to order the closure of such correc-
tional facility pursuant to subdivision eight of section forty-five of
this article. Such correctional facility shall remain closed permanently
or until the conm ssion has determ ned that such correctional facility
can resune operations in conpliance with all regulations pronulgated by
the conm ssion and wi thout posing any reasonably foreseeable harmto any
person incarcerated there. The commi ssion shall not need to apply for a
court order pursuant to subdivision four of this section before deciding
to close a correctional facility. Failure to take action pursuant to
this subdivision or subdivision four of this section shall constitute
neglect of a mnisterial matter. For the purposes of this subdivision
"mnisterial matter" shall have the sane neaning as such termis defined
in paragraph (d) of subdivision one of section seventy-three of the
public officers |aw

(b) Upon a reconmmendation made by the governor or the attorney gener-
al, or wupon a resolution passed in the assenbly or senate., or upon the
request of a considerabl e nunber of people incarcerated in any correc-
tional facility or particular wing, annex. or housing unit thereof,
asking the conmi ssion to inspect any correctional facility and reconmend
renedial actions or close a correctional facility pursuant to powers
granted in section forty-five of this article, the conmmi ssion shal
di scuss such matter at the next stated neeting to occur after ten busi-
ness days, provided that such neeting occurs within forty-five days of
such request. The conmmi ssion shall inspect the correctional facility or
facilities in question, collect any relevant docunents, and conduct any
interviews of incarcerated people, staff. nedical providers, and super-
visors at such correctional facility prior to such neeting and nake the
result of its inspection and analysis public online before its next
stated neeting. Such analysis shall, at a mininum include a description
of the factors contained in subdivision three of section forty-five of
this article. At such neeting, the commi ssion shall determni ne whether,
based on its inspection and analysis, the correctional facility 1|acks
conpliance with any law or reqgulation pronulgated by the conm ssion, and
whet her such non-conpliance poses an inmnent harmto any incarcerated
person in the custody of that correctional facility. At such stated
neeting the conm ssion shall state on the record the reasoning underly-
ing its determnation to take no action, reconmmend renedial action
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apply to the suprene court for an energency order, or order the closure
of a facility.

6. (a) Twice per vyear, at intervals separated by approxinmately six
nonths, the conmmi ssion shall publish a report containing the results of
its annual inspections of correctional facilities in a prom nent place
on its website. Such reports shall contain., without limtation, detailed
information about any violations of regulations or applicable laws at
each correctional facility inspected, notable excerpts frominterviews
with incarcerated people, staff, nedical providers, and supervisors at
each facility, descriptions of reportable incidents that have occurred
at any correctional facility that was inspected, and copies of recomen-
dations or directives that have been issued to any correctional facility
during the period of tine covered by the report. The report shal
contain a summary or copy of any correctional facility's response to
recommendations or directives issued by the conm ssion in relation to an
inspection that occurred during that year.

(b) Wthin twenty days of a request, and only provided that such
disclosure is authorized by laws and reqgulations governing access to
individually-identifying health information, the conmi ssi on shal
disclose to the next-of-kin or authorized legal representative of any
person who has died or suffered a serious injury at a correctiona
facility the details and circunstances of such incident, including wth-
out limtation the conplete result of the commission's investigation of
such incident, true and correct copies of records that the conm ssion
has received fromsuch facility in connection with its investigation of
such incident, and a list of regulations or applicable laws that nay
have been violated in proxinate relation to such incident, wthout cost
to the requestor.

(c) Wthin thirty days of any death of an incarcerated person in the
custody of a correctional facility and following the conmm ssion's inves-
tigation of the circunstances of such death, the conmm ssion shal
publish on its website a general sunmmary of its investigation, and a
det erm nation as to whether the incarcerated individual received
adequate nedical care while in custody and whether conditions in the
correctional facility or the quality of nedical care or supervision that
the incarcerated person received were contributing factors or related to
the cause of death. Such results shall be redacted or witten to prevent
the disclosure of potentially sensitive personal nedical information
bel onging to the deceased incarcerated person.

(d) Any person who willfully obstructs the efforts of the conm ssion
to inspect a correctional facility, including without linmtation, by
obstructing the efforts of an enployee or nenber of the commission to
copy or reviewrecords reasonably related to the conmission's duties or
falsifying or destroying records in the possession of a correctiona
facility that the conm ssion nay seek to copy or review, shall be guilty
of obstructing governnental administration in the second degree. For the
purposes of this section, the term"obstructing governnental adminis-
tration in the second degree" shall have the sane neaning as such term
does in section 195.05 of the penal law. In any proceedi ng brought
agai nst _an individual for obstructing the efforts of the commission to
inspect a correctional facility, there shall be a presunption of the
willfulness of such obstruction, rebuttable wupon a preponderance of
evidence to the contrary.

(e) I f, in the course of the commission's investigations or
inspections, the conm ssion finds evidence of a pattern of nmlfeasance,

nonf easance, abuse, or negligence on the part of staff or managenent at
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any correctional facility, the conm ssion shall inmediately report such
evidence to the attorney general and the district attorney for the coun-
ty in which such correctional facility is |ocated, and such evi dence
shall be published within the reports issued by the commi ssion pursuant
to paragraph (a) of this subdivision.

§ 5. This act shall take effect inmediately.




