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STATE OF NEW YORK

8352

2021- 2022 Regul ar Sessi ons

| N ASSEMBLY

Cct ober 20, 2021

Introduced by M of A KELLES -- read once and referred to the Conmttee
on Consuner Affairs and Protection

AN ACT to anmend the general business law, in relation to requiring fash-
ion retail sellers and manufacturers to disclose environnental and
social due diligence policies; and to anend the state finance law, in
relation to establishing a cormmunity benefit fund

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Short title. This act shall be known and may be cited as
t he "Fashi on sustainability and social accountability act".

8§ 2. The general business |aw is amended by adding a new section 399-
mmto read as foll ows:

8 399-mm Fashion sustainability and social accountability act. 1. As
used in this section, the following terns shall have the foll ow ng nean-
i ngs:

(a) "Doing business in this state" shall nean actively engaging in any
transaction for the purpose of financial or pecuniary gain or profit.

(b) "Gross receipts" shall nean the gross anmpunts realized, otherw se
known as the sum of noney and the fair market value of other property or
services received, on the sale or exchange of property, the performnce
of services, or the use of property or capital, including rents, royal-
ties, interest, and dividends, in a transaction that produces business
incone, in which the incone, gain, or loss is recognized, or would be
recognized if the transaction were in the United States, under the
[nternal Revenue Code, as applicable for purposes of this section
Amounts realized on the sale or exchange of property shall not be
reduced by the cost of goods sold or the basis of property sold. Goss
receipts, even if business incone, shall not include the follow ng
itens:

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old law to be omitted.
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(1) repaynent, nmaturity, or redenption of the principal of a |oan
bond, mutual fund, certificate of deposit, or simlar marketable instru-
nent ;

(2) the principal anmount received under a repurchase agreenent or
other transaction properly characterized as a |oan;

(3) proceeds fromissuance of the taxpayer's own stock or from sal e of
treasury stock;

(4) damages and ot her anmpunts received as the result of litigation;

5 roperty acquired by an agent on behalf of another;

(6) tax refunds and other tax benefit recoveries;

(7) pension reversions;

(8) contributions to capital, except for sales of securities by secu-
rities dealers;

(9) incone fromdischarge of indebtedness:;

(10) anpunts realized fromexchanges of inventory that are not recog-
ni zed under the Internal Revenue Code;

(11) amounts received fromtransactions in intangible assets held in
connection wth a treasury function of the taxpayer's unitary business
and the gross receipts and overall net gains fromthe maturity, redenp-
tion, sale, exchange, or other disposition of those intangible assets;
and

(12) anmpunts received fromhedging transactions involving intangible
assets. A "hedging transaction” nmeans a transaction related to the
taxpayer's trading function involving futures and options transactions
for the purpose of hedging price risk of the products or combdities
consuned, produced, or sold by the taxpayer.

(c) "Fashion manufacturer" shall nean a business entity which [lists
nmanufacturing as its principal business activity in the state of New
York, as reported on the entity's state business tax return, and prina-
rily manufactures articles of wearing apparel or footwear.

(d) "Fashion retail seller" shall nean a business entity which |lists
retail trade as its principal business activity in the state of New
York, as reported on the entity's state business tax return, and prina-
rily sells articles of wearing apparel or footwear.

(e) "Article of wearing apparel" shall nean any costune or article of
clothing worn or intended to be worn by individuals.

(f) "Footwear" shall nean any covering worn or intended to be worn on
the foot.

(g) "Due diligence" shall nmean the process conpanies should carry out
to identify, prevent, mtigate and account for how they address actua
and potential adverse inpacts in their own operations, their supply
chain and other business relationships, as recoommended in the Organisa-
tion for Economi c Co-operation and Devel opnent quidelines for nultina-
tional enterprises, the Ouganisation for Economc Co-operation and
Devel opnent due diligence guidance for responsible business conduct and
United Nations gquiding principles for business and hunman rights.

2. Every fashion retail seller and fashi on manufacturer doing business
in the state and having annual worl dwi de gross receipts that exceed one
hundred mllion dollars shall disclose, as set forth in subdivision four
of this section, its environnental and social due diligence policies,
processes and outcones, including significant real or potential adverse
environnental and social inpacts and disclose targets for prevention and

i nprovenent .
3. The disclosure described in subdivision two of this section shal
be posted on the fashion retail seller's or fashion manufacturer's

website with a clear and easily understood link to the required inforna-
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tion placed on such fashion retail seller's or fashion manufacturer's
honmepage within twelve nonths of the enactnent of such policies, proc-
esses and outcones., except as otherwi se provided. In the event the fash-
ion retail seller or fashion manufacturer does not have an internet
website, consuners shall be provided a witten disclosure within thirty
days of receiving a witten request for the disclosure froma consuner.

4. The disclosure required pursuant to subdivision two of this section
shall include, at a m ninum

a) supply chain mapping and disclosure, includin

(i) taking a risk-based approach, use good faith efforts to map
suppliers across all tiers of production, from raw material to fina
production. A nmninumof fifty percent of suppliers by volune across al
tiers of production shall be mapped; and

(ii) wusing good faith efforts to nmap the suppliers and associ at ed
supply chains relevant to the prioritized risk, and obtain and disclose
the nanes of prioritized suppliers.

b i npact and due diligence disclosure, including a social and envi -
ronmental sustainability report, to include externally relevant inforna-
tion on due diligence policies, processes and activities conducted to
identify, prevent, mitigate, and account for potential adverse inpacts,
including the findings and outcones of those activities. Such report
shall include, in line wth the United Nations guiding principles on
busi ness and hunman rights, the International Labor Organi zation declara-
tion on fundanental principles and rights at work, the Organisation for
Economic Co-operation and Developnent guidelines for multinationa
enterprises and the Organisation for Econonic Co-operation and Devel op-
nent due diligence guidance for responsible business conduct:

(i) a link on the fashion retail seller's or fashion manufacturer's
website to relevant policies on responsible business conduct;

(ii) information on neasures taken to enbed responsible business
conduct into policies and managenent systens;

(iii) the fashion retail seller's or fashion manufacturer's identified
areas of significant risks in the contexts of its own activities and
business relationships such as supply chains;

(iv) the significant adverse inpacts on risks identified, prioritized
and assessed in the context of its own activities and business relation-
shi ps such as supply chains;

(v) the prioritization criteria;

(vi) the actions taken to prevent or mtigate those risks., such as
corrective action plans, to be cited where available, including esti-
mated tinelines, targets and benchnarks for inprovenent and their
out cones;

(vii) nmeasures to track inplenentation and results; and

(viii) the fashion retail seller's or fashion manufacturer's provision
of or co-operation in any renediation.

(c) inpact disclosure on prioritized adverse environnental and soci al
inpacts within eighteen nonths after enactnent of the policies, proc-
esses, and out cones, including:

i) a quantitative baseline and reduction targets on ener and green-
house gas enissions, water, chenical manhagenent. G eenhouse gas report-
ing shall be independently verified, include absolute figures and
conformwith the greenhouse gas protocol corporate accounting and
reporting standard and the greenhouse gas protocol corporate value chain
scope three standard pronul gated by the Wirld Resources Institute;

(ii) annual volunme of material produced, including breakdown by mate-
rial type which shall be independently verified;
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iii) how much production has been displaced with recycled materials
as conpared to growh targets which shall be independently verified:

(iv) the median wages of workers of prioritized suppliers and howthis
conpares with local m nimumwage and living wages; and

(v) the conpany's approach for incentivizing supplier perfornance on
workers' rights; state any key performance indicators or perfornance
incentives used; and describe the incentives used to reward suppliers
and encourage good performance. Exanples may include contract renewals,
price premuns and the offer of |onger-term contracts.

(d) what targets, fashion retail sellers and fashion manufacturers
have for inpact reductions, and for tracking due diligence inplenenta-
tion and results, including where possible estinmated tinelines and
benchmarks for inprovenent. Cinate change targets nust be absolute
targets, align wth the apparel and footwear sector science-based
targets guidance pronmulgated by the Wrld Resources lInstitute and
include all scopes of production. Fashion retail sellers and fashion
manuf acturers shall neet targets and report their conpliance on an annu-
al basis.

5. (a) The requirenents inposed on fashion retail sellers and fashion
nmanuf acturers by this section may be enforced by the attorney general or
an administrator designated by the attorney general bringing civil
proceedings for an injunction, nonetary danmages, or civil performance of
a statutory duty.

(i) The attorney general., or the attorney general's designated adm n-
istrator as applicable, shall annually publish and make publicly avail -
able a report regarding conpliance with this section, listing the fash-
ion retail sellers and fashion nmanufacturers who are known to be out of
conpliance with this section and including an up-to-date report on the
attorney general's nonitoring of such conpliance.

(ii) Fashion retail sellers and fashion nmanufacturers found to be out
of conpliance with this section after the attorney general. or the
attorney general's designated adm nistrator as applicable, has provided
notice of non-conpliance, and after a three-nonth period to neet obli-
gations under this section has lapsed, nay be fined up to two percent of
annual revenues of four hundred fifty million dollars or npore. Such
fines shall be deposited in the comunity benefit fund established by
section ninety-seven-ccc of the state finance | aw.

(b) Any citizen may comence a civil action:

(1) against any person who is alleged to have violated or to be in
violation of this section or an order by the attorney general, or the
attorney general's designated adninistrator as applicable, with respect
to the standards and requirenents set forth in this section, including:

(i) New York state;

(ii) governnental instrunentality or agency to the extent pernitted by
the eleventh anendnment to the United States constitution; and

(iii) any business.

(2) to conpel the attorney general, or the attorney general's desig-
nated administrator as applicable, to investigate an entity's conpliance
with this section, to enforce conpliance with this section, or to apply
the prohibitions set forth in this section to any business operating
withinthis state; and

(3) against the attorney general, or the attorney general's desi gnated
adnm nistrator as applicable, where there is an alleged failure of the
attorney general or the attorney general's designated admnistrator to
perform any act or duty under this section which is not discretionary
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with the attorney general, or the attorney general's designated adm nis-
trator as applicable.

8 3. The state finance law is anended by adding a new section 97-ccc
to read as foll ows:

8 97-ccc. Community benefit fund. 1. There is hereby established in
the joint custody of the conptroller, the conm ssioner of taxation and
finance, and the commi ssioner of environnental conservation a specia
fund to be known as the community benefit fund.

2. Such fund shall consist of all nopneys deposited pursuant to subpar-
agraph (ii) of paragraph (a) of subdivision five of section three
hundred ninety-nine-nm of the general business | aw

3. The noneys in the fund shall be expended by the departnent for
environnental conservation for the purpose of inplenenting one or nore
environnental benefit projects that directly and verifiably benefit
environnental justice conmmunities.

4. On or before the first day of February each year, the conptroller
shall certify to the tenporary president of the senate, and the speaker
of the assenbly, the anobunt of npney deposited by source in the fund
during the preceding calendar year, as well as all disbursenents from
the fund during the preceding cal endar year

5. Moneys shall be payable fromthe fund on the audit and warrant of
the conptroller on vouchers certified and approved by the conm ssioner
of environnmental conservation.

8 4. This act shall take effect imediately.




