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STATE OF NEW YORK

8008

2021- 2022 Regul ar Sessi ons

| N ASSEMBLY

June 4, 2021

Introduced by M of A GONZALEZ- RQJAS -- read once and referred to the
Conmi ttee on Labor

AN ACT to anmend the labor law, in relation to enpl oyee access to person-
nel records

The People of the State of New York, represented in Senate and Assem
bly., do enact as follows:

Section 1. The labor law is anended by adding a new section 210-b to
read as foll ows:

8 210-b. Access to personnel records. 1. As used in this section, the
following ternms shall., unless the context clearly requires otherw se,
have the foll owi ng neani ngs:

(a) "Enpl oyee" neans a person currently enployed or fornerly enployed
by an enpl oyer.

(b) "Enployer" neans any individual, corporation, partnership, |abor
organi zation, unincorporated association or any other |egal business,
including any public or quasi-public entity, and any comrercial entity,
and including agents of such enpl oyer.

(c) "Personnel record" neans a record kept by an enployer that identi-
fies an enployee, to the extent that the record is used or has been
used, or mry affect or be used relative to that enployee's qualifica-
tions for enploynent, pronption, transfer, additional conpensation or
disciplinary action. A personnel record shall include a record in the
possession of a person, corporation, partnership or other association
that has a contractual agreenent with the enployer to keep or supply a
personnel record as provided in this section. A personnel record shal
not include information of a personal nature about a person other than
the enployee if disclosure of the infornation would constitute a clearly
unwarrant ed i nvasion of such other person's privacy. Wthout Ilimting
the applicability or generality of the foregoing, all of the follow ng
witten infornation or docunents to the extent prepared by an enployer
regarding an enpl oyee shall be included in the personnel record for that
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enpl oyee: the nanme, address, date of birth, job title and description;
rate of pay and any other conpensation paid to the enployee; starting
date of enploynent; the job application of the enployee; resunes or
other forns of enploynent inquiry subnmtted to the enployer in response

to his advertisenent by the enployee; all enployee perfornmance eval u-
ations, including but not limted to, enployee evaluation docunents;
witten warnings of substandard perfornmance; lists of probationary peri-

ods; waivers signed by the enployee; copies of dated termnation
notices; any other docunents relating to disciplinary action regarding
the enpl oyee. A personnel record shall be maintained in typewitten or
printed formor may be handwitten in indelible ink

2. An enployer shall notify an enployee within ten days of the enpl oy-
er placing in the enployee's personnel record any infornation to the
extent that the information is, has been used or nmay be used, to nega-
tively affect the enployee's qualification for enploynent., pronotion,

transfer, additional conpensation or the possibility that the enployee

will be subject to disciplinary action. An enployer receiving a witten
request froman enployee to access such enployee's personnel record
shal | provide the enployee with a copy of such personnel record within

five business days of submission of a witten request for such copy to
the enployer. An enployer shall not be required to allow an enpl oyee to
review the enpl oyee's personnel record on nore than two separate occa-
sions in a calendar year; provided, however, that the notification and
review caused by the placing of negative information in the personne

record shall not be deened to be one of the two annually permtted
revi ews.

3. If there is a disagreenent with any information contained in a
personnel record, renoval or correction of such information may be mutu-
ally agreed upon by the enployer and the enployee. |If an agreenent is
not reached, the enployee may submit a witten statenment explaining the
enpl oyee's position which shall be contained and becone a part of such
enpl oyee's personnel record. The statenent shall be included when said
information is transmitted to a third party as long as the origina
information is retained as part of the file. If an enployer places any
information in a personnel record which such enployer knew or should
have known to be false, the enployee shall have renedy through the
collective bargaining agreenent. other personnel procedures or judicial
process to have such information expunged. An enployee nmay bring an
action in a court of conpetent jurisdiction to have false informtion
renoved fromhis or her personnel record. The provisions of this section
shall not prohibit the renpval of infornation contained in a personne
record upon nutual agreenent of the enployer and enployee for any
r eason.

4. An enployer shall retain the conplete personnel record of any
enployee as required to be kept under this section without deletions or
expungenent of information fromthe date of enploynment of such enpl oyee
to a date three years after the term nation of enploynent of the enploy-

ee with such enployer. 1In any cause of action brought by an enpl oyee
agai nst such enployer in any adnministrative or judicial proceeding such
enmployer shall retain any personnel record required to be kept under

this section which is relevant to such action until the final disposi-
tion thereof.

5. If an enployer elects to have a witten personnel policy regarding
the terms and conditions of enploynent, such personnel policy, as the
sane  may be anended fromtine to tine, shall be continuously nmintained

at the office of such enployer where personnel natters are adninistered
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6. Nothing in this section shall be construed to abrogate any
conflicting provisions of any collective bargaining agreenent.

7. Any violation of this section shall be punished by a fine of not
less than five hundred nor nore than twenty-five hundred dollars. This
section shall be enforced by the attorney general.

§ 2. This act shall take effect on the sixtieth day after it shal
have beconme a law. Effective imediately, the addition, anmendnent,
and/ or repeal of any rule or regulation necessary for the inplenentation
of this act on its effective date are authorized to be made and
conmpl eted on or before such effective date.




