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2021- 2022 Regul ar Sessi ons

| N ASSEMBLY

May 28, 2021

Introduced by M of A WALKER -- read once and referred to the Conmttee
on Judiciary

AN ACT to anend the civil practice |aw and rules, the general obli-
gations law, and the real property actions and proceedings law, in
relation to the rights of parties involved in foreclosure actions

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Short title. This act shall be known and may be cited as
t he "Forecl osure Process Abuse Prevention Act".

§ 2. Section 203 of the civil practice law and rules is anended by
addi ng a new subdivision (h) to read as foll ows:

(h) ddarification. Once a cause of action upon an instrunment described
under subdi vision four of section two hundred thirteen of this article
has accrued, no party may unilaterally waive, postpone, cancel, or reset
the accrual thereof, or otherw se effectuate a unilateral extension of
the limtations period prescribed by law to interpose the claim unless
expressly permitted by |aw

8§ 3. Subdivision (c) of section 205 of the civil practice |aw and
rul es, as anmended by chapter 216 of the |laws of 1992, is amended to read
as foll ows:

(c) Application. This section also applies to a proceeding brought
under the workers' conpensation law but shall not apply to any
proceedi hgs governed by section tw hundred five-a of this article.

8 4. The civil practice law and rules is anended by adding a new
section 205-a to read as foll ows:

8 205-a. Termnation of certain actions related to real property. (a)
If an action wupon an instrunent described under subdivision four of
section two hundred thirteen of this article is tinely comenced and is
termnated in any other manner than by a voluntary di scontinuance, a
failure to obtain personal jurisdiction over the defendant, a disnissal
of the conplaint for any formof neglect, including, but not linmted to,
those specified in subdivision three of section thirty-one hundred twen-
ty-six, subdivision (c) of section thirty-two hundred fifteen, rules
thirty-two hundred sixteen and thirty-four hundred four of this chapter,

EXPLANATI ON--Matter in italics (underscored) is new, nmatter in brackets
[-] is old law to be omtted.
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for violation of, or non-conpliance with, any uniformcourt rules, |oca

court rules, individual judge part rules, or court order, or a final

judgnent upon the nerits, the original plaintiff, or, if the origina

plaintiff dies, and the cause of action survives, his or her executor or
adninistrator, nmay comence a new action upon the sane transaction or
occurrence or series of transactions or occurrences wthin six nonths
after the term nation provided that the new action would have been tine-
ly comrenced within the applicable limtations period prescribed by |aw
at the tine of comencenent of the prior action and that service upon
the original defendant is effected within such six-nonth period. For
pur poses of this subdivision:

1. a successor in interest or assignee of the plaintiff shall not be
deened the plaintiff, wunless pleading and proving upon clear and
convincing evidence that said successor in interest or assignee is
acting on behalf or asserting the rights of the original plaintiff; and

2. in no event shall the plaintiff receive nore than one six-nonth
ext ensi on under this subdivision.

(b) Where the defendant has served an answer and the action upon an
instrunment described under subdivision four of section two hundred thir-
teen of this article is termnated in any nanner. and a new action upon
the sane transaction or occurrence or series of transactions or occur-
rences is conmmenced by the original plaintiff or a successor in interest
or assignee of the original plaintiff, the assertion of any cause of
action or defense by the defendant in the new action shall be tinely if
it was tinely asserted in the prior action.

8§ 5. Section 206 of the civil practice |aw and rules is amended by
addi ng a new subdivision (e) to read as foll ows:

(e) Based on standardized nortgage instrunents. |In an action to fore-
cl ose upon any uniformor npodel nortgage instrunent securing real prop-
erty or any interest therein, as adopted by the federal national nort-

age association Fannie Mae federal hone | ocan nortgage corporation
(Freddie Mac), or U S. Departnment of Housing and Urban Devel opnent
(HUD), the time within which the action nust be commenced and the claim
interposed shall be conputed fromthe tine the right to denand i nmedi ate
paynent in full of all suns so secured thereby may be exercised. For
purposes of this subdivision only, there shall be a rebuttable presunp-
tion that all substantive conditions precedent to accrual of a cause of
action to forecl ose upon any such nortgage instrunent, if any, have been
satisfied. The presunption may be rebutted by clear and convincing
evi dence. Nothing contained herein shall give rise to the presunption
that any event of default under the nortgage instrunent has occurred,
except for purposes of conputation of the tinme within which the action
nust be commenced and the claiminterposed.

8 6. Subdivision (d) of rule 3217 of the civil practice | aw and rul es,
as added by section 29 of part J of chapter 62 of the laws of 2003, is
anmended to read as foll ows:

(d) Effect of discontinuance of actions based upon certain instrunents

related to real property. Unless effectuated in strict accordance with
the applicable provisions of article seventeen of the general obli-

gations law, the discontinuance of an action wupon an instrunent
descri bed under subdivision four of section two hundred thirteen of this
chapter, by any neans. shall not, in formor effect:

1. act as a waiver, postponenent, cancellation. resetting. or tolling
of accrual of the cause of action;

2. extend the limtations period prescribed by law to interpose the
claim or
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3. automatically revoke or nullify an election of renedies nmade in any
conpl ai nt .

(e) Al notices, stipulations, or certificates pursuant to this rule
shall be filed with the county clerk by the defendant.

8 7. Subdivisions 4 and 5 of section 17-105 of the general obligations
| aw are anended to read as foll ows:

4. [ Becept—as—provi-ded—in—subdivi-siop—fve—no] An acknow edgnent,
wai ver [ e—prom-se—has—any—effest—to], pronise or agreenent, express or

inplied in fact or inlaw shall not, in form or effect, postpone,
cancel, reset, toll, revive or otherw se extend the time limted for
commencenent of an action to foreclose [e~] a nortgage for any greater
time or in any other nmanner than that provided in this section, [#e]
unless it is nade as provided in this section.

5. This section does not change the requirements[~] or the effect with
respect to the accrual of a cause of action, nor the time limted for
comencenent of an action[—ef] based upon either:

a. a paynent or part paynent of the principal or interest secured by
t he nortgage, or

b. a stipulation made in an action or proceeding.

8 8. Subdivision 3 of section 1301 of the real property actions and
proceedi ngs | aw, as added by chapter 312 of the laws of 1962, is anmended
and a new subdivision 4 is added to read as foll ows:

3. Wile the action is pending or after final judgnment for the plain-
tiff therein, no other action shall be comenced or mintained to
recover any part of the nortgage debt, without |eave of the court in
whi ch the former action was brought. For purposes of calculating the
time within which an action rmust be conmenced and the claiminterposed
under subdivision four of section two hundred thirteen of the civil
practice law and rules, this subdivision shall not constitute a stay of
proceedings or statutory prohibition with the neaning of section two
hundred four of the civil practice |aw and rules.

4. If an action to foreclose the nortgage or recover any part of the
nort gage debt is adjudicated to be barred by the applicable statute of
limtations, any other action to foreclose the sane nortgage or recover
any part of the sane nortgage debt shall also be barred by the statute
of limtations.

8 9. Severability clause. |If any clause, sentence, paragraph, section
or part of this act shall be adjudged by any court of conpetent juris-
diction to be invalid, such judgnent shall not affect, inpair or invali-
date the remainder thereof, but shall be confined in its operation to
the clause, sentence, paragraph, section or part thereof directly
involved in the controversy in which such judgnment shall have been
render ed.

8 10. This act shall take effect i mrediately; provided, however:

a. for causes of action pursuant to subdivision (e) of section 206 of
the civil practice |aw and rules as added by section five of this act,
havi ng accrued prior to, and would be tinme barred i nmedi ately upon, the
effective date of this act, suits thereupon shall be commenced within
one year after this act shall have becone a | aw, and

b. for causes of action pursuant to subdivision (e) of section 206 of

the civil practice law and rules as added by section five of this act,
havi ng accrued prior to the effective date of such section and for which
| ess than one year remmins upon the applicable limtations period for

the comencenent of an action or proceeding thereupon, such suits shal
be commenced within one year after this act shall have becone a | aw.



