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2021- 2022 Regul ar Sessi ons

| N ASSEMBLY

April 19, 2021

Introduced by M of A LAWER -- read once and referred to the Conmttee
on Governmental QOperations

AN ACT to anend the public officers law, the civil practice |law and
rules and the executive law, in relation to extending provisions of
the freedomof information law to the state legislature; and to repea
section 88 of the public officers |aw, section 70-0113 of the environ-
ment al conservation | aw and subdivision 4 of section 308 of the county
law rel ating thereto

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Subdivisions 2 and 3 of section 86 of the public officers
|l aw, as added by chapter 933 of the laws of 1977, are anended and a new
subdi vision 10 is added to read as foll ows:

2. "State legislature” neans the | i

— —g] New York state senate, New York state assenbly, any
commttee, subcommittee, joint comittee, select committee, or conms-
sion thereof, and any nenbers, officers, representatives and enpl oyees
t her eof .

3. "Agency" neans any state or municipal departnent, board, bureau,
division, conmssion, commttee, public authority, public corporation,
council, office, or other governnental entity performng a governnental
or proprietary function for the state or any one or nore municipalities
t hereof, except the judiciary [e+—the—statetlegislature].

10. "Respective house of the state legislature” nmeans the New York
state senate, New York state assenbly, and any corresponding comittee,
subcomittee, joint conmittee, select conmmittee, or comm ssion thereof,
and any nenbers, officers, representatives and enpl oyees thereof.

8 2. Section 87 of the public officers | aw, as added by chapter 933 of
the laws of 1977, paragraph (a) and the openi ng paragraph of paragraph
(b) of subdivision 1 as anended by chapter 80 of the laws of 1983,
subparagraph iii of paragraph (b) of subdivision 1 as anmended and para-

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] is oldlawto be omtted.
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graph (c) of subdivision 1 and subdivision 5 as added by chapter 223 of
the laws of 2008, paragraph (d) of subdivision 2 as amended by chapter
289 of the laws of 1990, paragraph (f) of subdivision 2 as anended by
chapter 403 of +the laws of 2003, paragraph (g) of subdivision 2 as
anended by chapter 510 of the laws of 1999, paragraph (i) of subdivision
2 as anended by chapter 154 of the |laws of 2010, paragraph (j) of subdi-
vision 2 as added by chapter 746 of the |aws of 1988, paragraph (k) of
subdi vision 2 as separately added by chapters 19, 20 and 23 of the | aws
of 2009, paragraph (I) of subdivision 2 as added by section 12 of part
Il  of chapter 59 of the laws of 2010, paragraph (m of subdivision 2 as
added by chapter 189 of the laws of 2013, paragraph (n) of subdivision 2
as separately added by chapters 99, 101, and 123 of the laws of 2014,
paragraph (o) of subdivision 2 as added by chapter 222 of the | aws of
2015, paragraph (p) of subdivision 2 as added by section 7 of subpart A
of part ZZZ of chapter 59 of the |laws of 2019, paragraph (p) of subdivi-
sion 2 as added by chapter 148 of the | aws of 2019, paragraph (qg) of
subdi vision 2 as added by chapter 145 of the |aws of 2019, paragraph (c)
of subdivision 3 as anended by chapter 499 of the |aws of 2008, subdivi-
sion 4 as added by chapter 890 of the laws of 1981, paragraph (c) of
subdivision 4 as added by chapter 102 of the laws of 2007 and subdivi -
sions 4-a and 4-b as added by chapter 96 of the |aws of 2020, is anended
to read as foll ows:

8§ 87. Access to agency or state legislature records. 1. (a) Wthin
sixty days after the effective date of this article, the governing body
of each public corporation shall promulgate wuniform rules and regu-
lations for all agencies in such public corporation pursuant to such
general rules and regul ations as may be pronul gated by the comittee on
open government in conformty wth the provisions of this article,
pertaining to the admnistration of this article.

(b) Each agency and each house of the state |egislature shall pronmul-
gate rules and regulations, in conformty with this article and applica-
ble rules and regulations pronulgated pursuant to the provisions of
paragraph (a) of this subdivision, and pursuant to such general rules
and regulations as nmay be pronmul gated by the comm ttee on open govern-
ment in conformty with the provisions of this article, pertaining to
the availability of records and procedures to be followed, including,
but not linmted to:

i. the tinmes and places such records are avail abl e;

ii. the persons from whom such records may be obtained[-]; and

iii. the fees for copies of records which shall not exceed twenty-five
cents per photocopy not in excess of nine inches by fourteen inches, or
the actual cost of reproducing any other record in accordance with the
provi sions of paragraph (c) of this subdivision, except when a different
fee is otherwi se prescribed by statute.

(c) In determ ning the actual cost of reproducing a record, an agency
and the state legislature may include only:

i. an amount equal to the hourly salary attributed to the | owest paid
enpl oyee of an agency or [ewployee] respective house of the state |egis-
| ature who has the necessary skill required to prepare a copy of the
requested record,

ii. the actual cost of the storage devices or nedia provided to the
person maeking the request in conplying with such request;

iii. the actual cost to the agency or to the respective house of the
state | egislature of engagi ng an outside professional service to prepare
a copy of a record, but only when an agency's or respective house of the
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state legislature's information technology equipnment is inadequate to
prepare a copy, if such service is used to prepare the copy; and

iv. preparing a copy shall not include search tinme or adm nistrative
costs, and no fee shall be charged unless at |east two hours of agency
or _respective house of the state legislature enployee tinme is needed to
prepare a copy of the record requested. A person requesting a record
shall be informed of the estinmated cost of preparing a copy of the
record if nore than two hours of an agency or respective house of the
state legislature enployee's tine is needed, or if an outside profes-
sional service would be retained to prepare a copy of the record.

2. Each agency and the respective house of the state legislature
shall, in accordance with its published rules, make available for public
i nspection and copying all records, except that such agency and the
respective house of the state |egislature may deny access to records or
portions thereof that:

(a) are specifically exenpted from disclosure by state or federa
st at ut e;

(b) if disclosed would constitute an unwarranted invasi on of persona
privacy under the provisions of subdivision two of section eighty-nine
of this article;

(c) if disclosed would inpair present or inmnent contract awards or
collective bargaining negotiations provided, however, that the proposed
ternms of an agreenent between a public enployer and an enployee organ-
ization, as those terns are defined in article fourteen of the civil
service law, that require ratification by nmenbers of the enpl oyee organ-
ization or by the public enployer, where applicable, or approval of such
provi sions by the appropriate legislative body as required by section
two hundred four-a of the civil service law, shall be nmade available to
the public no later than when such proposed terns are sent to nmenbers of
the enployee organization for ratification, when such terns are
presented to the enployer for ratification, where applicable, or when
the provisions of such agreenent requiring approval by the appropriate
legislative body pursuant to section two hundred four-a of the civil
service |law are subnmitted to such body, whichever date is earliest.
Additionally, a copy of the proposed terns of such agreenent shall be
placed on the website of the applicable public enployer, if such
websites exist, and wthin the local public libraries and offices of
such public enployer, or in the case of collective bargaining agreenents
negotiated by the state, on the website of the office of enployee
relations on such date;

(d) are trade secrets or are submtted to an agency or to the respec-
tive house of the state legislature by a conmercial enterprise or
derived frominformation obtained froma conmercial enterprise and which
if disclosed would cause substantial injury to the conpetitive position
of the subject enterprise;

(e) are conpiled for | aw enforcenent purposes and which, if disclosed,
woul d:

i. interfere with Iaw enforcenent i nvestigations or j udi ci al
pr oceedi ngs;

ii. deprive a person of aright to a fair trial or inpartial adjudi-
cation;

iii. identify a confidential source or disclose confidential infornma-
tion relating to a crimnal investigation; or
iv. reveal crimnal investigative techniques or procedures, except

routi ne techni ques and procedures;
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(f) if disclosed could endanger critical infrastructure or the life or
safety of any person;

(g) are inter-agency or intra-agency naterials which are not:

i. statistical or factual tabul ations or dat a;

ii. instructions to staff that affect the public;

iii. final agency policy or deterninations;

iv. external audits, including but not Iinmted to audits perfornmed by
the conptroller and the federal government; [e+]

(g-1) are materials exchanged within the state legislature which are
not :

i. statistical or factual tabulations or data

ii. instructions to staff that affect the public;

iii. final policy or determnations of the respective house of the
state legislature;

iv. external audits, including but not limted to audits perforned by
the conptroller and the federal governnent:; or

(h) are exam nation questions or answers which are requested prior to
the final adm nistration of such questions.

(i) if disclosed, would jeopardize the capacity of an agency t he
state legislature, or an entity that has shared information with an
agency or the state legislature to guarantee the security of its infor-
mation technology assets, such assets enconpassing both electronic
information systenms and infrastructures; or

(j) are photographs, mcrophotographs, videotape or other recorded
i mages prepared under authority of section eleven hundred el even-a of
the vehicle and traffic | aw

(k) are photographs, nicrophotographs, videotape or other recorded
i mmges prepared under authority of section eleven hundred el even-b of
the vehicle and traffic | aw.

(1) are photographs, mcrophotographs, videotape or other recorded
i mmges produced by a bus |ane photo device prepared under authority of
section el even hundred el even-c of the vehicle and traffic |aw.

(m are photographs, mcrophotographs, videotape or other recorded
i mages prepared under the authority of section eleven hundred eighty-b
of the vehicle and traffic |aw

(n) are photographs, nicrophotographs, videotape or other recorded
i mages prepared under authority of section eleven hundred el even-d of
the vehicle and traffic | aw.

(o) are photographs, mcrophotographs, videotape or other recorded
i mges prepared under authority of section eleven hundred el even-e of
the vehicle and traffic | aw

(p) are data or images produced by an electronic toll <collection
system under authority of article forty-four-C of the vehicle and traf-
fic lawand in title three of article three of the public authorities
| aw.

(p) are photographs, mcrophotographs, videotape or other recorded
i mages prepared under the authority of section eleven hundred eighty-d
of the vehicle and traffic | aw

(gq) are photographs, mcrophotographs, videotape or other recorded
i mages prepared under authority of section el even hundred seventy-four-a
of the vehicle and traffic |aw

3. Each agency and respective house of the state legislature shal
mai nt ai n:

(a) a record of the final vote of each menmber in every agency or state
| egi slature proceeding in which the nenber votes.
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(b) a record of votes of each nenber in every session and every
conmmi ttee and subconmittee neeting in which the nenber of the senate or
assenbly votes;

[(53] (c) a record setting forth the nane, public office address,
title and salary of every officer or enployee of the agency or the state
| egi sl ature; and

[(s>] (d) a reasonably detailed current list by subject natter of al
records in the possession of the agency or state |egislature, whether or
not available under this article. Each agency and each respective house
of the state legislature shall update its subject matter list annually,
and the date of the nost recent update shall be conspicuously indicated
on the list. [Eaeh] The state legislature and each state agency as
defined in subdivision four of this section that maintains a website
shall post its current list onits website and such posting shall be
linked to the website of the comittee on open governnent. Any such
agency or part of the state |egislature that does not naintain a website
shall arrange to have its list posted on the website of the conmttee on
open government .

4. (a) Each state agency or respective house of the state legislature
whi ch mai ntains records containing trade secrets, to which access may be
denied pursuant to paragraph (d) of subdivision two of this section,
shal |l promulgate regulations in conformty with the provisions of subdi-
vision five of section eighty-nine of this article pertaining to such
records, including, but not Iimted to the foll ow ng:

(1) the manner of identifying the records or parts;

(2) the manner of identifying persons within the agency or respective
house of the state legislature to whose custody the records or parts
will be charged and for whose inspection and study the records will be
made avai l abl e;

(3) the manner of safeguardi ng agai nst any unaut horized access to the
records.

(b) As wused in this subdivision the term"agency" or "state agency"
means only a state departnent, board, bureau, division, council [e+].
office and any public corporation the najority of whose nenbers are
appoi nted by the governor.

(c) As used in this subdivision the term"state |leqgislature" neans the
| egi slature as defined in subdivision two of section eighty-six of this
article.

(d) Each state agency and respective house of the state |egislature
that maintains a website shall post infornation related to this article
and article six-A of this chapter on its website. Such information shal
include, at a mnimm contact information for the persons from whom
records of the agency or respective house of the state legislature nay
be obtained, the times and places such records are available for
i nspection and copying, and information on how to request records in

person, by mil, and, if the agency or respective house of the state
| egi sl ature accepts requests for records electronically, by e-mail. This

posting shall be linked to the website of the conmttee on open govern-
nment .

4-a. A law enforcenment agency responding to a request for |aw enforce-
ment disciplinary records as defined in section eighty-six of this arti-
cle shall redact any portion of such record containing the informtion
specified in subdivision two-b of section eighty-nine of this article
prior to disclosing such record under this article.

4-b. A law enforcenent agency responding to a request for |aw enforce-
ment disciplinary records, as defined in section eighty-six of this
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article, may redact any portion of such record containing the infornma-
tion specified in subdivision two-c of section eighty-nine of this arti-
cle prior to disclosing such record under this article.

5. (a) An agency and the respective house of the state legislature
shal |l provide records on the nediumrequested by a person, if the agency
or the respective house of the state |egislature can reasonably nake
such copy or have such copy nade by engagi ng an outsi de professiona
service. Records provided in a conputer format shall not be encrypted.

(b) No agency nor the state legislature shall enter into or renew a
contract for the <creation or maintenance of records if such contract
inmpairs the right of the public to inspect or copy the agency's or the
state legislature's records.

6. (a) Each agency and house of the state legislature shall publish,
on its internet website, to the extent practicable, records or portions
of records that are available to the public pursuant to the provisions
of this article, or which, in consideration of their nature, content or
subject matter, are determined by the agency or house of the state
legislature to be of substantial interest to the public. Any such
records may be renmpved from the internet website when the agency or
house of the state legislature deternines that they are no 1longer of
substantial interest to the public. Any such records may be renpved from
the internet website when they have reached the end of their |lega
retention period. Guidance on creating records in accessible formats and
ensuring their continuing accessibility shall be available from the
office of information technol ogy services and the state archives.

(b) The provisions of paragraph (a) of this subdivision shall not
apply to records or portions of records the disclosure of which would
constitute an unwarranted invasion of personal privacy in accordance
with subdivision two of section eighty-nine of this article.

(c) The commttee on open governnent shall pronmulgate quidelines to
effectuate this subdivision.

(d) Nothing in this subdivision shall be construed as to limt or
abridge the power of an agency or house of the state legislature to
publish records on its internet website that are subject to the
provisions of this article prior to a witten request or prior to a
frequent request.

8§ 3. Section 88 of the public officers law is REPEALED.

8§ 4. Section 89 of the public officers |aw, as added by chapter 933 of
the laws of 1977, paragraph (a) of subdivision 1 as anended by chapter
33 of the laws of 1984, paragraph (b) of subdivision 1 as anended by
chapter 182 of the laws of 2006, subdivision 2 as anended by section 11
of part U of chapter 61 of the laws of 2011, paragraph (b) of subdivi-
sion 2 as anended by section 2 of part GGG of chapter 59 of the | aws of
2019, subdivision 2-a as added by chapter 652 of the laws of 1983,
subdivisions 2-b and 2-c as added by chapter 96 of the laws of 2020,
subdi vi sion 3 as anended by chapter 223 of the laws of 2008, paragraph
(c) of subdivision 3 as added by chapter 47 of the |laws of 2018, subdi-
vision 4 as anended by chapter 22 of the | aws of 2005, paragraph (c) of
subdivision 4 as anended by chapter 453 of the laws of 2017, paragraph
(d) of subdivision 4 as added by chapter 487 of the laws of 2016, subdi-
vision 5 as added and subdivision 6 as renunbered by chapter 890 of the
laws of 1981, paragraph (a) of subdivision 5 as anended by chapter 403
of the laws of 2003, paragraph (d) of subdivision 5 as anended by chap-
ter 707 of the laws of 2019, subdivision 7 as added by chapter 783 of
the laws of 1983, subdivision 8 as added by chapter 705 of the I|aws of
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1989, and subdivision 9 as added by chapter 351 of the |aws of 2008, is
amended to read as foll ows:

8§ 89. Ceneral provisions relating to access to records; certain cases.
The provisions of this section apply to access to all records, except as
herei nafter specified:

1. (a) The conmittee on open government is continued and shall consi st
of the |lieutenant governor or the del egate of such officer, the secre-
tary of state or the delegate of such officer, whose office shall act as
secretariat for the conmttee, the comm ssioner of the office of genera
services or the delegate of such officer, the director of the budget or
the delegate of such officer, and seven other persons, none of whom
shall hold any other state or local public office except the represen-
tative of local governments as set forth herein, to be appointed as
follows: five by the governor, at |least two of whom are or have been
representatives of the news nedia, one of whomshall be a representative
of local governnent who, at the tine of appointnent, is serving as a
duly elected officer of a |local governnment, one by the tenporary presi-
dent of the senate, and one by the speaker of the assenbly. The persons
appoi nted by the tenporary president of the senate and the speaker of
the assenbly shall be appointed to serve, respectively, until the expi-
ration of the terns of office of the tenporary president and the speaker
to which the tenporary president and speaker were elected. The four
persons presently serving by appointnent of the governor for fixed terns
shall continue to serve until the expiration of their respective ternms.
Thereafter, their respective successors shall be appointed for terns of
four years. The nenber representing |ocal governnent shall be appointed
for a termof four years, so long as such nenber shall remain a duly
elected officer of a l|ocal governnent. The conmittee shall hold no |ess
than two neetings annually, but may nmeet at any tinme. The nenbers of the
commttee shall be entitled to reinbursenment for actual expenses
incurred in the discharge of their duties.

(b) The conmittee shall:

i. furnish to any agency and to each house of the state |egislature
advi sory gui delines, opinions or other appropriate information regarding
this article;

ii. furnish to any person advisory opinions or other appropriate
information regarding this article;

iii. promulgate rules and regulations with respect to the inplenmenta-
tion of subdivision one and paragraph (c) of subdivision three of
section eighty-seven of this article;

iv. request fromany agency and fromeither house of the state |legis-
lature such assistance, services and information as wll enable the
committee to effectively carry out its powers and duti es;

v. develop a form which shall be nade avail able on the internet, that
may be used by the public to request a record; and

vi. report on its activities and findings regarding this article and
article seven of this chapter, including recomendations for changes in
the law, to the governor and the legislature annually, on or before
Decenber fifteenth.

2. (a) The conmittee on [ publec—access—to—+ecords] open governnent nmay
promul gate gui delines regarding deletion of identifying details or wth-
hol di ng of records otherw se available under this article to prevent
unwar rant ed i nvasi ons of personal privacy. In the absence of such guide-
lines, an agency and the respective house of the state |egislature nay
delete identifying details when it nmakes records avail abl e.
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(b) An unwarranted invasion of personal privacy includes, but shal
not be linmted to:

i. disclosure of enploynent, nmedical or credit histories or persona
references of applicants for enploynent;

ii. disclosure of itens involving the nedical or personal records of a
client or patient in a nedical facility;

iii. sale or release of lists of names and addresses if such lists
woul d be used for solicitation or fund-raising purposes;

iv. disclosure of information of a personal nature when disclosure
woul d result in econom c or personal hardship to the subject party and
such information is not relevant to the work of the agency or respective
house of the state |legislature requesting or maintaining it;

v. disclosure of information of a personal nature reported in confi-
dence to an agency or to the state legislature and not relevant to the
ordinary work of such agency or the state |egislature;

vi. information of a personal nature contained in a workers' conpen-
sation record, except as provided by section one hundred ten-a of the
wor kers' conpensation | aw,

vii. disclosure of electronic contact information, such as an e-nai
address or a social network usernane, that has been collected from a
taxpayer under section one hundred four of the real property tax |aw,
[ eF]

viii. disclosure of |aw enforcenent arrest or booking photographs of
an individual, wunless public release of such photographs will serve a
specific | aw enforcenent purpose and di sclosure is not precluded by any
state or federal |aws[-];. or

ix. disclosure of conmunications of a personal nature between |eqisla-
tors and their constituents.

(c) Unless otherwise provided by this article, disclosure shall not be
construed to constitute an unwarranted invasion of personal privacy
pursuant to paragraphs (a) and (b) of this subdivision:

i. when identifying details are del eted;

ii. when the person to whoma record pertains consents in witing to
di scl osure;

iii. when upon presenting reasonable proof of identity, a person seeks
access to records pertaining to himor her; or

iv. when a record or group of records relates to the right, title or
interest in real property, or relates to the inventory, status or char-
acteristics of real property, in which case disclosure and providing
copi es of such record or group of records shall not be deened an unwar -
ranted invasion of personal privacy, provided that nothing herein shal
be construed to authorize the disclosure of electronic contact inforna-
tion, such as an e-nmil address or a social network usernane, that has
been collected froma taxpayer under section one hundred four of the
real property tax |aw.

2-a. Nothing in this article shall permt disclosure which constitutes
an unwarranted invasion of personal privacy as defined in subdivision
two of this section if such disclosure is prohibited under section nine-
ty-six of this chapter.

2-b. For records that constitute | aw enforcenment disciplinary records
as defined in subdivision six of section eighty-six of this article, a
| aw enforcenent agency shall redact the following information from such
records prior to disclosing such records under this article:

(a) items involving the nmedical history of a person enployed by a | aw
enforcenment agency as defined in section eighty-six of this article as a
police officer, peace officer, or firefighter or firefighter/paranedic,
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not including records obtained during the course of an agency's investi-
gation of such person's msconduct that are relevant to the disposition
of such investigation;

(b) the home addresses, personal telephone nunbers, personal cel
phone nunbers, personal e-nmmil addresses of a person enployed by a |aw
enforcenment agency as defined in section eighty-six of this article as a
police officer, peace officer, or firefighter or firefighter/paranedic,
or a famly nmenber of such a person, a conplainant or any other person
nanmed in a |aw enforcenent disciplinary record, except where required
pursuant to article fourteen of the civil service law, or in accordance
with subdivision four of section two hundred eight of the civil service
law, or as otherwise required by law. This paragraph shall not prohibit
other provisions of law regarding work-related, publicly available
information such as title, salary, and dates of enploynent;

(c) any social security nunbers; or

(d) disclosure of the use of an enpl oyee assistance program nental
health service, or substance abuse assistance service by a person
enpl oyed by a | aw enforcement agency as defined in section eighty-six of
this article as a police officer, peace officer, or firefighter or
firefighter/paranmedic, unless such use is nandated by a | aw enforcenent
di sciplinary proceeding that nmay ot herw se be disclosed pursuant to this
article.

2-c. For records that «constitute "law enforcenent di sciplinary
records” as defined in subdivision six of section eighty-six of this
article, a |l aw enforcenent agency nmay redact records pertaining to tech-
nical infractions as defined in subdivision nine of section eighty-six
of this article prior to disclosing such records under this article.

3. (a) Each entity subject to the provisions of this article, within
five business days of the receipt of a witten request for a record
reasonably described, shall rmake such record available to the person
requesting it, deny such request in witing or furnish a witten
acknow edgenent of the receipt of such request and a statenent of the
approxi mate date, which shall be reasonabl e under the circunstances of
the request, when such request will be granted or denied, including
where appropriate, a statenent that access to the record will be deter-
m ned in accordance with subdivision five of this section. [As] Neither
an agency nor the state |egislature shall [#Aet] deny a request on the
basis that the request is volumnous or that |ocating or review ng the
requested records or providing the requested copies is burdensone
because the agency or respective house of the state |egislature |acks
sufficient staffing or on any other basis if the agency or respective
house of the state legislature nay engage an outside professiona
service to provide copying, progranm ng or other services required to
provide the copy, the costs of which the agency may recover pursuant to
paragraph (c) of subdivision one of section eighty-seven of this arti-
cle. An agency or respective house of the state legislature may require

a person requesting lists of nanes and addresses to provide a witten
certification that such person will not use such Ilists of nanmes and
addresses for solicitation or fund-raising purposes and will not sell,

give or otherw se make available such lists of nanmes and addresses to
any other person for the purpose of allow ng that person to use such
lists of nanes and addresses for solicitation or fund-raising purposes.
If an agency or respective house of the state legislature determines to
grant a request in whole or in part, and iif <circunstances prevent
disclosure to the person requesting the record or records within twenty
busi ness days fromthe date of the acknow edgenent of the receipt of the
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request, the agency or respective house of the state legislature shal
state, in witing, both the reason for the inability to grant the
request within twenty business days and a date certain within a reason-
able period, depending on the circunstances, when the request wll be
granted in whole or in part. Upon paynent of, or offer to pay, the fee
prescribed therefor, the entity shall provide a copy of such record and
certify to the correctness of such copy if so requested, or as the case
may be, shall certify that it does not have possession of such record or
that such record cannot be found after diligent search. Nothing in this
article shall be construed to require any entity to prepare any record
not possessed or nmintained by such entity except the records specified
i n subdivision three of section eighty-seven [ard—subdi-si-on—ihree—of
sectionr—ei-ghty—eight] of this article. Wen an agency or the respective
house of the state legislature has the ability to retrieve or extract a
record or data maintained in a conputer storage systemw th reasonabl e
effort, it shall be required to do so. Wen doing so requires |ess
enpl oyee tinme than engaging in manual retrieval or redactions from non-
el ectronic records, the agency and respective house of the state 1|egis-
lature shall be required to retrieve or extract such record or data
el ectronically. Any programmi ng necessary to retrieve a record nain-
tained in a conputer storage systemand to transfer that record to the
nmedi um requested by a person or to allow the transferred record to be
read or printed shall not be deened to be the preparation or creation of
a new record.

(b) AI entities shall, provided such entity has reasonabl e neans
avail abl e, accept requests for records submitted in the form of elec-
tronic mail and shall respond to such requests by electronic nmail, using

fornms, to the extent practicable, consistent with the formor forns
devel oped by the comittee on open governnent pursuant to subdivision
one of this section and provided that the witten requests do not seek a
response in some other form

(c) Each state agency, as defined in subdivision five of this section,
that maintains a website shall ensure its website provides for the
online subm ssion of a request for records pursuant to this article.

4. (a) Except as provided in subdivision five of this section, any
person denied access to a record may within thirty days appeal in wit-
i ng such denial to the head, chief executive or governing body of the
entity, or the person therefor designated by such head, chief executive,
or governing body, who shall within ten business days of the receipt of
such appeal fully explain in witing to the person requesting the record
the reasons for further denial, or provide access to the record sought.
In addition, each agency or the respective house of the state |egisla-
ture shall inmrediately forward to the conmittee on open government a
copy of such appeal when received by the agency or such house and the
ensui ng deternination thereon. Failure by an agency or respective house
of the state legislature to conformto the provisions of subdivision
three of this section shall constitute a denial

(b) Except as provided in subdivision five of this section, a person
denied access to a record in an appeal determ nation under the
provi sions of paragraph (a) of this subdivision may bring a proceeding
for review of such denial pursuant to article seventy-eight of the civil
practice law and rules. In the event that access to any record is denied
pursuant to the provisions of subdivision two of section eighty-seven of
this article, the agency or respective house of the state legislature
i nvol ved shall have the burden of proving that such record falls wthin
the provisions of such subdivision twd. Failure by an agency or respec-
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tive house of the state legislature to conform to the provisions of
paragraph (a) of this subdivision shall constitute a denial

(c) The court in such a proceeding: (i) may assess, against such agen-
cy involved, reasonable attorney's fees and other litigation costs
reasonably incurred by such person in any case under the provisions of
this section in which such person has substantially prevailed, and when
the agency failed to respond to a request or appeal within the statutory
time; and (ii) shall assess, against such agency involved, reasonable
attorney's fees and other litigation costs reasonably incurred by such
person in any case under the provisions of this section in which such
person has substantially prevailed and the court finds that the agency
had no reasonabl e basis for denying access.

(d) (i) Appeal to the appellate division of the suprene court nust be
made in accordance wth subdivision (a) of section fifty-five hundred
thirteen of the civil practice |aw and rul es.

(ii) An appeal from an agency or respective house of the state |egis-
lature taken froman order of the court requiring disclosure of any of
all records sought:

(A) shall be given preference;

(B) shall be brought on for argunent on such terns and conditions as
the presiding justice may direct, upon application of any party to the
proceedi ngs; and

(O shall be deened abandoned if the agency or respective house of the
state legislature fails to serve and file a record and brief wthin
sixty days after the date of service upon the petitioner of the notice
of appeal, unless consent to further extension is given by all parties,
or unless further extension is granted by the court upon such terns as
may be just and upon good cause shown.

5. (a) (1) A person acting pursuant to |law or regulation who, subse-
guent to the effective date of this subdivision, submts any information
to any state agency or to the respective house of the state |egislature
may, at the time of subm ssion, request that the agency or such house
provisionally except such information from disclosure under paragraph
(d) of subdivision two of section eighty-seven of this article. Were
the request itself contains information which if disclosed woul d def eat
the purpose for which the exception is sought, such information shal
al so be provisionally excepted from di scl osure.

(1-a) A person or entity who subnmits or otherw se makes avail abl e any
records to any agency or house of the state legislature, nmay, at any
time, identify those records or portions thereof that may contain crit-
ical infrastructure information, and request that the agency or house of
the state legislature that maintains such records except such informa-
tion from disclosure under subdivision two of section eighty-seven of
this article. Were the request itself contains information which if
disclosed would defeat the purpose for which the exception is sought,
such information shall also be provisionally excepted from di scl osure.

(2) The request for an exception shall be in witing, shall specif-
ically identify which portions of the record are the subject of the
request for exception and shall state the reasons why the information
should be provisionally excepted fromdisclosure. Any such request for
an exception shall be effective for a five-year period fromthe agency's
or respective house of the state legislature's receipt t her eof .
Provi ded, however, that not |less than sixty days prior to the expiration
of the then current termof the exception request, the subnmitter nmay
apply to the agency or respective house of the state legislature for a
two-year extension of its exception request. Upon tinely receipt of a




OCOO~NOUIRWNPEF

A. 7002 12

request for an extension of an exception request, an agency or respec-
tive house of the state legislature may either (A) performa cursory
review of the application and grant the extension should it find any
justification for such determination, or (B) commence the procedure set
forth in paragraph (b) of this subdivision to make a final determ nation
granting or term nating such exception.

(3) Information submtted as provided in subparagraphs one and one-a
of this paragraph shall be provisionally excepted from di scl osure and be
mai ntained apart by the agency and the respective house of the state
| egislature fromall other records until the expiration of the submt-
ter's exception request or fifteen days after the entitlenment to such
exception has been finally determ ned or such further tinme as ordered by
a court of conpetent jurisdiction.

(b) [©a—the] During the effective period of an exception request under
this subdivision, on the initiative of the agency or either house of the
state |legislature at any tinme, or upon the request of any person for a
record excepted from di scl osure pursuant to this subdivision, the agency
or respective house of the state |legislature shall

(1) inform the person who requested the exception of the agency's or
such house's intention to determ ne whether such exception should be
granted or continued,;

(2) pernmit the person who requested the exception, within ten business
days of receipt of notification fromthe agency or respective house of
the state legislature, to submt a witten statenent of the necessity
for the granting or continuation of such exception;

(3) wthin seven business days of receipt of such witten statenent,
or within seven business days of the expiration of the period prescribed
for subm ssion of such statenent, issue a witten determnation grant-
ing, continuing or terninating such exception and stating the reasons
therefor; copies of such determ nation shall be served upon the person
if any, requesting the record, the person who requested the exception,
and the commttee on [publiec—access—to+ecords| open governnent.

(c) A denial of an exception fromdisclosure under paragraph (b) of
this subdivision may be appeal ed by the person subnitting the informa-
tion and a denial of access to the record may be appeal ed by the person
requesting the record in accordance with this subdivision:

(1) Wthin seven business days of receipt of witten notice denying
the request, the person nmay file a witten appeal fromthe determ nation
of the agency or the respective house of the state |legislature with the
head of the agency or respective house of the state |egislature, the
chi ef executive officer or governing body or their designated represen-
tatives

(2) The appeal shall be determned within ten business days of the
recei pt of the appeal. Witten notice of the deternmnation shall be
served upon the person, if any, requesting the record, the person who
requested the exception and the conmmittee on [ publ-ec—access—to—records]
open governnment. The notice shall contain a statenent of the reasons for
the determ nation.

(d) (i) A proceeding to review an adverse determ nation pursuant to
paragraph (c) of this subdivision my be comenced pursuant to article
seventy-eight of the civil practice | aw and rul es. Such proceedi ng, when
brought by a person seeking an exception from disclosure pursuant to
this subdivision, nmust be comrenced within fifteen days of the service
of the witten notice containing the adverse determ nation provided for
i n subparagraph two of paragraph (c) of this subdivision. The proceedi ng
shal |l be given preference and shall be brought on for argument on such
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ternms and conditions as the presiding justice may direct, not to exceed
forty-five days.

(ii) Appeal to the appellate division of the supreme court nust be
made in accordance with subdivision (a) of section fifty-five hundred
thirteen of the civil practice |aw and rul es.

(iii) An appeal taken froman order of the court requiring disclosure:

(A) shall be given preference; and

(B) shall be brought on for argunent on such terns and conditions as
the presiding justice may direct, not to exceed sixty days, upon appli-
cation by any party to the proceeding; and

(G shall be deened abandoned when the party requesting an exclusion
fromdisclosure fails to serve and file a record and brief wthin
[si><t] thirty days after the date of the notice of appeal, unless
consent of further extension is given by all parties, or unless further
extension is granted by the court upon such terns as may be just and
upon good cause shown.

(e) The person requesting an exception from disclosure pursuant to
this subdivision shall in all proceedings have the burden of proving
entitlement to the exception

(f) Where the agency or the respective house of the state legislature
denies access to a record pursuant to paragraph [)—ef] (b) of this
subdivision in conjunction with subdivision two of section eighty-seven
of this article, the agency or respective house of the state legislature
shall have the burden of proving that the record falls within the
provi si ons of such exception.

(g) Nothing in this subdivision shall be construed to deny any person
access, pursuant to the remaining provisions of this article, to any
record or part excepted from disclosure upon the express witten consent
of the person who had requested the exception.

(h) As used in this subdivision the term"agency" or "state agency"
means only a state department, board, bureau, division, council or
office and any public corporation the majority of whose nenbers are
appoi nted by the governor.

(i) As used in this subdivision the term"state |leqgislature” neans the
legislature as defined in subdivision two of section eighty-six of this
article.

6. Nothing in this article shall be construed to limt or abridge any
otherwi se available right of access at law or in equity of any party to
records.

7. Nothing in this article shall require the disclosure of the hone
address of an officer or enployee, fornmer officer or enployee, or of a
retiree of a public enployees' retirenent system nor shall anything in
this article require the disclosure of the nane or honme address of a
beneficiary of a public enployees' retirenent systemor of an applicant
for appointnent to public enploynent; provided however, that nothing in

this subdivision shall limt or abridge the right of an enpl oyee organ-
ization, certified or recognized for any collective negotiating unit of
an empl oyer pursuant to article fourteen of the civil service law, to

obtain the nane or home address of any officer, enployee or retiree of
such enpl oyer, if such name or hone address is otherw se avail abl e under
this article.

8. Any person who, with intent to prevent the public inspection of a
record pursuant to this article, willfully conceals or destroys any such
record shall be guilty of a violation.

9. When records maintained electronically include itens of information
that would be available under this article, as well as itens of informa-
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tion that nmay be wthheld, an agency or respective house of the state
| egislature in designing its information retrieval methods, whenever
practicable and reasonable, shall do so in a manner that permits the
segregation and retrieval of available itenms in order to provide maxi mum
public access.

8 5. Subdivisions (t) and (u) of section 105 of the civil practice |aw
and rules, subdivision (u) as relettered by chapter 100 of the |aws of
1994, are relettered subdivisions (u) and (v) and a new subdivision (t)
is added to read as foll ows:

(t) "State legislature" neans the New York state senate, New York
state assenbly, any conmittee, subcommittee, joint comittee, select
conmttee, or conmission thereof, and any nmenbers, officers, represen-
tatives and enpl oyees thereof.

8 6. Subdivision (a) of section 7802 of the civil practice law and
rules is anmended to read as foll ows:

(a) Definition of "body or officer". The expression "body or officer"
i ncludes every court, tribunal, board, corporation, officer, state
l egislature, or other person, or aggregation of persons, whose action
may be affected by a proceeding under this article.

8 7. Subdivision 3 of section 713 of the executive |aw, as anended by
section 16 of part B of chapter 56 of the |aws of 2010, is anmended to
read as foll ows:

3. Any reports prepared pursuant to this article shall not be subject
to disclosure pursuant to [seection—eighty—eight] article six of the
public officers | aw

8§ 8. Section 70-0113 of the environmental conservation law is
REPEALED.

8 9. Subdivision 4 of section 308 of the county |law is REPEALED

8 10. This act shall take effect inmediately; provided however that
t he anmendnments to paragraphs (j), (k), (1), (m, (n), (o), (p), (p) and
(g) of subdivision 2 of section 87 of the public officers |aw nade by
section two of this act shall not affect the repeal of such paragraphs
and shall be deened repeal ed therewth.




