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Introduced by M of A PAULIN, DI NOWTZ, SEAWRI GHT, DI CKENS, FRONTUS
GALEF, GUNTHER, JACKSON, SIMON, STECK, ZI NERVAN, MDONOUGH -- read
once and referred to the Committee on Codes

AN ACT to anmend the penal law and the civil rights law, in relation to
unl awf ul di ssenm nation or publication of intimate inmages created by
digitization

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Subdivision 1 of section 245.15 of the penal law, as added
by chapter 109 of the laws of 2019, is anmended and new subdivi sion 2-b
is added to read as foll ows:

1. Aperson is guilty of unlawful dissem nation or publication of an
intimate i mage when:

(a) wthintent to cause harmto the enotional, financial or physica
wel fare of another person, he or she intentionally dissenm nates or
publishes a still or video, including an inage created by digitization
i mge of such other person, who is identifiable fromthe still or video
image itself or frominformation displayed in connection with the stil
or video imge, w thout such other person's consent, which depicts:

(i) an uncl othed or exposed intimate part of such other person; or

(ii) such other person engaging in sexual conduct as defined in subdi-
vision ten of section 130.00 of this chapter w th another person; and

(b) such still or video i mage was:

(i) taken under circunstances when the person depicted had a reason-
abl e expectation that the image would renmain private and the actor knew
or reasonably shoul d have known the person depicted intended for the
still or video image to renmin private, regardl ess of whether the actor
was present when the still or video i mage was taken[-]; or

(ii) created by digitization and the actor knew or reasonably should
have known the person depicted did not consent to its creation.

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onmitted
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2-b. For purposes of this section "digitization" nmeans to realis-
tically depict any of the foll ow ng:

(a) The nude body parts of another hunan being as the nude body parts
of the depicted person.

(b) Conputer-generated nude body parts as the nude body parts of the
depi ct ed person.

(c) The depicted person engaging in sexual conduct in which the
depi cted person did not engage

8§ 2. Section 52-b of the civil rights law, as added by chapter 109 of
the laws of 2019, is amended to read as foll ows:

8 52-b. Private right of action for unlawful dissenination or publica-
tion of an intimte image. 1. For purposes of this section "digitiza-
tion" means to realistically depict any of the follow ng:

(a) The nude body parts of another hunman being as the nude body parts
of the depicted person.

(b) Conputer-generated nude body parts as the nude body parts of the
depi ct ed person.

(c) The depicted person engaging in sexual conduct in which the
depi cted person did not engage

2. Any person depicted in a still or video i mage, regardl ess of wheth-
er or not the original still or video inage was consensual | y obt ai ned,
shal |l have a cause of action against an individual who, for the purpose
of harassing, annoying or alarmng such person, dissenm nated or
publ i shed, or threatened to dissenminate or publish, such still or video
i mage, where such image

a. was taken when such person had a reasonabl e expectation that the
i mage would remain private; and

b. depicts (i) an unclothed or exposed intimate part of such person;
or (ii) such person engaging in sexual conduct, as defined in subdivi-
sion ten of section 130.00 of the penal |law, with another person; and

c. was di ssem nated or published, or threatened to be dissem nated or
publ i shed, wi thout the consent of such person.

3. Any person depicted in a still or video image, shall have a cause
of action against an i ndividual who, for the purpose of harassing,
annoying or alarmng such person, disseninated or published, or
threatened to dissenminate or publish, such still or video inmage, where
such i mage:

a. was created by digitization without the consent of the person; and

b. depicts (i) an unclothed or exposed intinate part of such person
or (ii) such person engaging in sexual conduct, as defined in
subdi vision ten of section 130.00 of the penal law, with another person
and

c. was dissenminated or published, or threatened to be dissem nated or
publ i shed, without the consent of such person.

[2] 4. |In any action commenced pursuant to [subdiH-si-en—one] subdivi-
sions two and three of this section, the finder of fact, inits
di scretion, nmay award injunctive relief, punitive danages, conpensatory
damages and reasonabl e court costs and attorney's fees.

[3] 5. This section shall not apply to the foll ow ng:

a. the reporting of unlawful conduct;

b. dissenmination or publication of an intimate still or video inmage
made during lawful and common practices of law enforcenent, |egal
proceedi ngs or nedical treatnent;

c. imges involving voluntary exposure in a public or comrercia

setting; or
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d. dissem nation or publication of an intinmate still or video inmage
made for a legitimte public purpose.
[4] 6. Any person depicted in a still or video inmage that depicts an

uncl ot hed or exposed intinmate part of such person, or such person engag-
ing in sexual conduct as defined in subdivision ten of section 130.00 of
the penal |law with another person, which is disseminated or published
without the consent of such person and where such person had a reason-
abl e expectation that the image would remain private, or where such
still or video inmage was created by digitization w thout the consent of
the person. may nmaintain an action or special proceeding for a court
order to require any website that is subject to personal jurisdiction
under subdivision five of this section to permanently renpve such stil
or video image; any such court order granted pursuant to this subdivi-
sion may direct renoval only as to inmages that are reasonably wthin
such website's control

[B] 7. a. Any website that hosts or transmts a still or video inmge,
viewable in this state, taken wunder circunstances where the person
depicted had a reasonable expectation that the image would remain
private, or where such still or video inmage was created by digitization
wi thout the consent of the person, which depicts:

(i) an unclothed or exposed intimate part, as defined in section
245.15 of the penal law, of a resident of this state; or

(ii) aresident of this state engaging in sexual conduct as defined in
subdivision ten of section 130.00 of the penal |aw wi th anot her person
and

b. Such still or video image is hosted or transmitted wthout the
consent of such resident of this state, shall be subject to persona
jurisdiction in a civil actionin this state to the maxinmm extent
permtted under the United States constitution and federal |aw.

[6] 8. A cause of action or special proceeding under this section
shall be comenced the later of either:

a. three years after the dissem nation or publication of an inage; or

b. one year fromthe date a person discovers, or reasonably should
have di scovered, the dissemnation or publication of such inmage.

[# 9. Nothing herein shall be read to require a prior crimnal
conpl ai nt, prosecution or conviction to establish the elements of the
cause of action provided for by this section.

[8] 10. The provisions of this section are in addition to, but shal
not supersede, any other rights or renedies available in law or equity.

[¢] 11. If any provision of this section or its application to any
person or circunstance is held invalid, the invalidity shall not affect
ot her provisions or applications of this section which can be given
effect without the invalid provision or application, and to this end the
provi sions of this section are severable.

[48] 12 Not hing in this section shall be construed to limt, or to
enlarge, the protections that 47 U . S.C § 230 confers on an interactive
conmputer service for content provided by another information content
provider, as such terns are defined in 47 U S.C. § 230.

8§ 3. This act shall take effect on the sixtieth day after it shal
have becone a | aw.




