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STATE OF NEW YORK

6442- - B

2021- 2022 Regul ar Sessi ons

| N ASSEMBLY

March 17, 2021

Introduced by M of A ABINANTI -- read once and referred to the Commt-
tee on Health -- commttee discharged, bill anended, ordered reprinted
as anmended and reconmmitted to said conmittee -- recommtted to the
Committee on Health in accordance with Assenbly Rule 3, sec. 2 --
conmittee discharged, bill amended, ordered reprinted as amended and
recommitted to said comittee

AN ACT to anmend the public health law, in relation to qualifying health
care costs and case managenment services under the New York state
medi cal indemity fund; and to anend chapter 517 of the laws of 2016
anmending the public health lawrelating to paynents fromthe New York
state nmedical indemity fund, in relation to the effectiveness thereof

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Section 2999-h of the public health law, as added by
section 52 of part H of chapter 59 of the laws of 2011, subdivision 1 as
anended by chapter 517 of the |Iaws of 2016, subdivision 3 as anended by
chapter 4 of the laws of 2017 and subdivision 4 as anmended by section 1
of part K of chapter 57 of the laws of 2019, is anended to read as
fol | ows:

§ 2999-h. Definitions. As used in this title, unless the context or
subj ect matter requires otherw se:

1. "Activities of daily living" nean basic self-care tasks such as
dressing and undressing, self-feeding, bowel and bl adder managenent,
anbul ation with or without the use of an assistive device, conmmni-
cation, functional transfers from one place to another, and personal
hygi ene and groomi ng.

2. "Birth-related neurological injury" means an injury to the brain or
spinal cord of a live infant caused by the deprivation of oxygen or
mechani cal injury occurring in the course of |abor, delivery or resusci-
tation, or by other nedical services provided or not provided during
delivery adm ssion, that rendered the infant wth a permanent and
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substantial notor inpairnent or with a devel opnental disability as that
termis defined by section 1.03 of the nmental hygiene |aw, or both. This
definition shall apply to live births only.

[2-] 3. "Custodial care" nmeans non-nedical services provided by hone
health ai des, nurse aides, personal care aides, and other qualified
health care providers to assist enrollees wth activities of daily
living, instrunental activities of daily living, and daily or ongoing

nedi cal care and support.

4. "Fund" neans the New York state medical indemity fund.

[3=] 5. "Instrunmental activities of daily living" nean those functions
not necessary for fundanental functioning but necessary for an individ-
ual to be able to live independently in the commnity such as taking
nedications as prescribed., performng housekeeping tasks. nmnaging
noney., using the tel ephone or other form of comunication, shopping for

groceries and clothing, and nmanagi ng transportation within the conmmuni -

ty.
6. "Qualifying health care costs" neans the future costs for nedical
hospital, surgical, nursing, dental, rehabilitation services, habili-

tation services, [ : : :
= | : S : -] and cust o-
dial care; behavioral and nental health care; respite care, subject to a
maxi mum of one thousand eighty hours per year unless prior approval has
been obtained for additional respite care; durable nedical equipnent;
environnmental hone nodifications (enods), assistive technology, and
vehicle nodifications; prescription and over the counter nedications
when prescribed by an authorized health care provider licensed or certi-
fied under title eight of the education |aw and as otherw se defined in
regul ation; transportation for purposes of health care rel ated appoint-
n"ents[ H Lon H H 1 1 ava ha

i , T I I ; ﬁ. O I
co-ssi-oner—-p—+regHatioen] in accordance with regulations; copaynments

and deductibles for services, itens, equipnent or nedication paid for by
commercial insurance; and any other health care costs actually incurred
for services rendered to and supplies utilized by a qualified plaintiff
that his or her physician, physician assistant., or nurse practitioner
has stated in witing on his or her letterhead, or on the supervising or
coll aborating physician's letterhead, if applicable, is necessary to
neet the qualified plaintiff's health care needs. The statenent of
necessity may be based on the assessnent of a health care provider
licensed or certified under title eight of the education |aw and as
otherwi se defined in regulation. The fund administrator nay nmake cover-
age of ongoing therapeutic services subject to the receipt of periodic
treatnent plans and progress reports. Health care providers as used in
this section shall nean health care providers licensed or certified
under title eight of the education |aw and as otherw se defined in regu-
lation.

[4-] 7. "Qualified plaintiff" neans every plaintiff or claimnt who
(i) has been found by a jury or court to have sustained a birth-rel ated
neurol ogical injury as the result of medical malpractice, or (ii) has
sustained a birth-related neurological injury as the result of alleged
nmedi cal mal practice, and has settled his or her lawsuit or claim there-
for; and (iii) has been ordered to be enrolled in the fund by a court in
New Yor k state.
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§ 2. Section 2999-j of the public health law is amended by adding a
new subdi vision 4-a to read as foll ows:

4-a. Qualifying health care costs actually incurred for services
rendered to and supplies utilized by qualified plaintiffs in the hone or
in a residential or other facility shall be paid from the fund. The
conm ssioner shall pronulgate regulations regarding billing procedures
and rei nbursenment calculation nmethodology for qualifying health care
costs. The reinbursenent cal cul ation nethodol ogy shall adhere to subdi -
vision four of this section and shall consider the schedule of qualify-
ing health care services rendered to qualified plaintiffs.

8§ 3. The public health law is amended by adding two new sections
2999-k and 2999-1 to read as foll ows:

8 2999-k. Case managenent. 1. As used in this article: "case manhage-
nent" nmeans functions., including but not limted to:

(a) conducting a new enrollee orientation session by tel ephone or
video technology within ten days of the enrollee being accepted into the
fund, for the enrollee and the enrollee's parent, gquardian, or |ega
representative, which shall include review of the following and tine to
answer questions posed by the enrollee or the enrollee's parent, guardi -
an, or legal representative

(i) the New York State Medical Indemity Fund Enroll ee Handbook;

(ii) case nmanagenent services available to the enrollee and the
enrollee's parent, guardian, or legal representative;

(iii) qualifying health care costs actually incurred for services
rendered to and supplies utilized by enrollees in the hone or in a resi-
dential facility;

(iv) qualifying health care costs actually incurred for services
rendered to and supplies utilized by enrollees in the hone or in a resi-
dential facility that require prior approval or docunentation of nedical
necessity and recertification;

(v) the clainms reinbursenent and appeal s processes, including how and
with whomto file an appeal

(vi) required fornms that nust be conpleted, how to request the forns,
and where fornms are |located online if applicable; and

(vii) how to contact the fund adnministrator and the departnent with
questions or concerns;

(b) conducting an initial assessnent and periodic reassessnents of the
enrollee's nedical needs;

(c) evaluating the enrollee's strengths, informal support system and
environnental factors relevant to his/her care;

(d) reviewing information provided by the enrollee, the enrollee's
informal support system and current providers (including any schoo
related or habilitation services) regarding the services presently being
provided to the enrollee and any existing gaps in the services being
provided to the enroll ee;

(e) establishing a conprehensive, witten case nmnagenent plan to
assist the enrollee or the enrollee's caregiver to manage the delivery
of all qualifying health care services needed by the enrollee;

(f) assisting an enrollee or the enrollee's caregiver to obtain
services set forth in the case managenent plan for the enrollee through
referral to agencies or persons qualified to provide those services:;

(g) assisting the enrollee with any forns necessary for the receipt of
or paynent for services;

(h) assisting with crisis intervention in the event that the enrollee

has energency service needs;
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(i) developing and maintaining a list of alternative provider sources
that may be available to the enrollee in the event of service
disruption, and neking that [list available upon the request of the
enrollee or the enrollee's caregiver; and
(j) nonitoring the services provided under the case nmanagenent pl an
by:

(i) verifying that the services identified in the case nmanagenent plan
are being received by the enrollee in the ambunt and frequency specified
in the case plan; and

(ii) docunenting the case record regarding the enrollee's nedical
condition and progress nmade.

2. 1If the enrollee already has a case nmnager in another health
related program the fund adnministrator's case nmanager shall coordinate
the enrollee's care in conjunction with the other case nanager.

3. A case mmnager shall have significant experience or educationa
training in health or social services, preferably including work experi -
ence or a practicumthat involved the performance of assessnents and the
devel opnent of case nmanagenent plans. Voluntary or part-tine experience
that can be verified will be accepted on a pro rata basis.

4. An enrollee or person acting on an enrollee's behalf can request a
change in case nanager at any tinme by submitting a witten request for
reassignnent on a form provided by the fund adm nistrator. Reassignnents
will occur as pronptly as possible based on case nanager availability
and existing casel oads.

5. The enrollee or the enrollee's parent, guardian or legal represen-
tative is responsible for participating in an initial case managenent
conference and subsequent., periodic case nmnagenent conferences on a
schedule deternmined by the needs of the enrollee. The repeated failure
of the responsible individual to participate in necessary case nmnage-
nent conferences may result in the fund admnistrator not processing any
clains or requests until conpliance with this requirenent occurs.

8§ 2999-1. Explanation of benefits forns relating to clains for quali -
fving health care costs under the fund. 1. The fund administrator is
required to provide the qualified plaintiff with an explanation of bene-
fits form in response to the filing of any claimfor qualifying health
care costs.

2. The explanation of benefits formnust include at least the follow
ing:

(a) the nanme of the provider of service, the adm ssion or financial
control nunber, if applicable;

(b) the date of service;

(c) an identification of the service for which the claimis made;

(d) the provider's charge or rate;

(e) the anmpunt or percentage paid by the prinmary third-party payor and
the anpunt payabl e under the fund;

(f) a specific explanation of any denial. reduction., or other reason
including any other third-party payor coverage, for not providing ful
rei nbursenent for the ampunt cl ai ned;

(0) a tel ephone nunber, digital information, and address where the
qualified plaintiff or their parent, guardian, or legal representative
nmay obtain clarification of the explanation of benefits; and

(h) a description of the tinme limt, place and nmanner in which an
appeal of a denial of benefits nust be brought under the fund.

3. The provisions of this section requiring an explanation of benefits
formfor qualifying health care cost clainms shall be provided by a wit-
ten summary of the information prescribed by paragraph (a) of subdivi-
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sion two of this section or by making such information available elec-
tronically on the nmenber portal of the administrator's website, provided
that the nenber consents to receiving the infornmation electronically.
Menmbers may change how they elect to receive the explanation of bene-
fits.

4. Explanation of benefits fornms for qualifying health care costs that
result from pharmaceutical clains shall be provided on a quarterly
basi s.

8 4. Section 5 of chapter 517 of the |aws of 2016, anending the public
health law relating to paynments fromthe New York state medi cal indem
nity fund, as anmended by section 8 of part S of chapter 57 of the |aws
of 2021, is anended to read as follows:

8 5. This act shall take effect on the forty-fifth day after it shal
have becone a | aw, provided that the anendnents to subdivision 4 of
section 2999-j of the public health | aw nade by section two of this act

shall take effect on June 30, 2017 [and—shall—expire—and—be—deenrd
ropealed—Deecenbor 312022 .

8 5. This act shall take effect on the thirtieth day after it shal
have becone a law. Effective inmedi ately, the addition, anmendment and/or
repeal of any rule or regulation necessary for the inplenentation of
this act on its effective date are authorized to be nade and conpl eted
on or before such effective date.




