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STATE OF NEW YORK
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March 16, 2021

Introduced by M of A  KELLES, M TAYNES, THI ELE, BI CHOTTE HERMELYN
GOTTFRI ED, EPSTEIN, PAULIN, GONZALEZ-RQJAS, CARROLL, SIMXN, QUART
MAMDANI , REYES, FAHY, LUPARDO, GALLAGHER, MDONALD, STECK, D. ROSEN
THAL, CLARK, PICHARDO, SEAWRI GHT, L. ROSENTHAL, KIM FORREST, ZEBROW
SKI, CRUZ, PERRY, JACKSON, BURGOS, WALKER, ZI NERMAN, DI CKENS, SEPTI MO
-- read once and referred to the Coomittee on Governnental Enployees
-- conmittee discharged, bill anended, ordered reprinted as amended
and reconmitted to said comittee

AN ACT to anend the education law, in relation to requiring the New York
state teachers' retirenent systemto divest the retirement system of
any investnents in corporations or conpanies included on an excl usion
list of coal producers and oil and gas producers

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. This act shall be known and may be cited as the "teachers
fossil fuel divestnent act".

8§ 2. Legislative findings. 1. a. Cimate change is a real and serious
threat to the health, welfare, and prosperity of all New Yorkers, now
and in the future. Maintaining the status quo of fossil fuel energy
production will lead to catastrophic results.

b. In July 2019, New York state passed the clinmate |eadership and
comunity protection act and conmitted to reduci ng statew de greenhouse
gas enissions by eighty-five percent by 2050 and net zero emissions in
all sectors of the econony. Other cities and states have chosen to
pursue sinilar paths to reduce greenhouse gas emni ssions.

c. The threat of climate change, and the transformation of the gl oba
energy systemthat will be necessary to nmitigate it, will have a serious
negative inpact on investors whose assets are not aligned with the goa
of keeping the global average temperature increase below 1.5 degrees
Cel sius, as determined by the United Nations |Intergovernnmental Panel on
Cli mat e Change.

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onmtted
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d. There are no existing legal or fiduciary duties that require New
York state's pension funds to invest in energy sources that are harnfu
to the environment, or in contradiction to the goals of the clinate
| eadership and comunity protection act. Rather, there are alternative
investnents that are available to our pension funds that do not present
such harms.

e. Many cities and states have recognized the harnful effects of
pension and investnment funds investing in fossil fuels and have conmit-
ted to divesting those funds. Over 1,100 institutional investors repres-
enting nmore than $11 trillion in hol dings have chosen to pursue full or
partial divestment from fossil fuel producers, including the New York
city enployees retirenment system the endownent and pension funds of the
University of California system and the sovereign wealth funds of
Norway and |rel and.

2. a. Continued investnent in fossil fuel producers poses unacceptable
risks to the people of the state of New York, as well as the long-term
sustainability of the New York state teachers' retirement system

b. Investnent in dangerous and harnful fossil fuels is not mandated by
| aw. The New York state conmon retirement fund, consistent wth its
fiduciary duties, has conmitted to conplete reviews of all fossil fuel
i nvestnents by 2025 and to divest fromconpanies that fail to neet nini-
mum st andards. It has also set a precedent by choosing to divest from
certain industries in the past due to the noral inplications of their
busi ness nodel s, including private prisons, firearnms manufacturers, and
conmpani es doi ng business with Sudan, all while conplying with the conp-
troller's fiduciary obligations.

c. New York owes duties to its residents, and the New York state
teachers' retirenent systemowes duties to future beneficiaries. These
duties can and should reasonably include considerations of human inter-
ests, quality of life, public safety and security, and ultimtely
require a shift away fromfossil fuels to help nmitigate the future
adverse effects of climte change.

d. According to the U S. Departnent of Labor's interpretive bulletin
2015-1, environnmental issues "may have a direct relationship to the
economic value of the plan's investment, and are not nerely collatera
consi derations or tie-breakers, but rather are proper conponents of the
fiduciary's primary analysis of the economic nerits of conpeting invest-
nment choices. "

e. Attenpting to profit frominvestnents in conmpani es whose busi ness
nmodel s, public relations canpaigns, and | obbying efforts not only fai
to comply with New York's statutory climte goals, but also put the
stability of our society and the safety of our citizens at risk, 1is
neither norally acceptable nor in conpliance with the legislature's
responsibility to protect the financial security of current and future
pensi on beneficiaries.

f. Currently, the majority of fossil fuel producers are not adjusting
their business nodels to take into account the changing energy narket,
investing billions of dollars in exploring and extracting new reserves,
creating stranded asset risk and the potential for rapid, unexpected,
and significant |oss of val ue.

g. Attenpting to beat the market by hol ding these investnments until
the last possible nmoment is a high-risk strategy that could result in
the loss of investnent principal. In the words of the decarbonization
advi sory panel for the New York state common retirenent fund, "being too
early in the avoidance of the risk of permanent loss is nuch less of a
danger than being too late."
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h. In addition to the risks regarding retirenent security, continued
investnent in the fossil fuel industry is counterproductive to the goals
set forth in the clinmate | eadership and community protection act.

8 3. The education lawis amended by adding a new section 508-b to
read as follows:

8 508-b. Fossil fuel divestnent. 1. Definitions. As used in this
section:

a. "coal producer" neans any corporation or conpany, or any subsidiary
or parent of any corporation or conpany or partnership or other |ega
entity, that derives at least ten percent of annual revenue fromthernal
coal production, or accounts for nore than one percent of globa
production of thernmal coal, or whose reported coal reserves contain nore
than 0.3 gigatons of potential carbon dioxide eni ssions;

b. "exclusion list" neans the |list created pursuant to paragraph a of
subdivision two of this section;

c. "oil and gas producer" neans any corporation or conpany, or _any
subsidiary or parent of any corporation or conpany or partnership or
other legal entity, that derives at least twenty percent of annua
revenue from oil or gas production, or accounts for nore than one
percent of global oil or gas production, or whose reported conbined oi
and gas reserves contain nore than 0.1 gigatons of potential carbon
di oxi de em ssi ons;

d. "oil or gas production" nmeans exploration, extraction, drilling.
production, refining., processing, or distribution activities related to
oil or gas;

e. "thermal coal production" neans nining, transport, processing, or
exploration activities related to thernmal coal;

f. "oil and gas equipnent. services, transportation and storage" neans
services, transportation or storage activities related to oil and gas;
and

g. "index fund" neans a passive investnent strategy that tracks a
mar ket i ndex.

2. Fossil fuel conpany exclusion list. a. Wthin six nonths of the
effective date of this section, the retirenent board shall create an
exclusion list of all coal producers and oil and gas producers in whose
stocks, securities, equities, fixed incone, assets, or other obligations
the retirenent system has any nonies or assets directly invested.

b. Upon conpletion of the exclusion list, it shall be made publicly
available and a copy shall be sent to the tenporary president of the
senate and the speaker of the assenbly.

c. The retirenent board shall submit notification to any corporation
or conpany that has been included in the exclusion list inform ng them
of their inclusion on such list, as well as the requirenents of this
section.

d. At the retirenent board's discretion, but no later than two years
after the conpletion of the exclusion list., and no less frequently than
biennially thereafter, the retirenent board shall update the exclusion
list to renpve any corporation or conpany that is no longer a coa
producer or an oil and gas producer and add any corporation or conpany
necessary to conply with paragraph a of this subdivision.

3. Renpval fromthe exclusion list. a. At any tine following the
publication of the exclusion list, any corporation or conpany included
inthe list may submt to the retirenent board a request for renoval on
the basis of clear and convincing evidence that they are not currently a
coal producer or an oil and gas producer as defined in subdivision one
of this section.
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b. Upon satisfaction that a corporation or conpany has net the
requirenents of paragraph a of this subdivision, the retirenent board
shall renobve such corporation or conpany from the exclusion list and
provide a witten explanation for such renoval to the tenporary presi-
dent of the senate and the speaker of the assenbly.

4., Conpliance with fiduciary duties. a. Nothing in this section shal
require a board to take action as described in this section unless the
board determines in good faith that the action described in this section
is consistent with the fiduciary responsibilities of the board under the
New York state constitution. Any new investnents nust conply with the
fiduciary obligations and the prudent investor rule as defined by
section 11-2.3 of the estates, powers and trusts |aw

b. No private right of action shall be available against the retire-
nent system any of its enployees, or any present, future, and forner
board nenber of the retirenment systemfor divesting retirenment system
assets pursuant to this section in good faith.

c. No private right of action shall be available against the state
pursuant to this section.

5. Divestnent. a. Commencing one vear after the effective date of this
section, and in accordance with sound investnent criteria and consi stent
with its fiduciary obligations, the retirenent board and any investnent
nmanagers under contract with the retirenment systemshall: (i) divest the
retirement system of any stocks, securities, equities, assets, or other
obligations of corporations or conpanies on the exclusion list in which
any nonies or assets of the retirement system are invested; and (ii)
cease new investnents of any nonies or assets of the retirenent system
in any stocks, securities, or other obligations of any corporation or
conpany that is a coal producer or oil and gas producer as defined here-
in.

b. Divestnment fromoil and gas producers pursuant to this subdivision
shall be conpleted no later than two years fromthe effective date of

this section. Dyvestnent from oil and gas producers returned to the
exclusion list pursuant to paragraph c¢ of subdivision four of this
section shall be conpleted no later than two years fromthe date of

return to the exclusion list.

c. Divestnent fromcoal producers pursuant to this subdivision shal
be conpleted no later than one year fromthe effective date of this
section. Divestnent fromcoal producers returned to the exclusion |ist
pursuant to paragraph c¢ of subdivision two of this section shall be
conpleted no later than one year fromthe date of return to the exclu-
sion list.

d. Divestnent fromprivate equity and private debt investnents pursu-
ant to this subdivision shall occur expeditiously in a good faith
attenpt to conply wth the provisions of paragraphs b and ¢ of this
subdivision, but no later than five years from the effective date of
this section.

e. The retirenent systemshall have the discretion to divest from any
other entities that it in good faith believes are directly or indirectly
financing oil and gas producers, or coal producers, regardless of wheth-
er such entity otherwi se neets the criteria of this subdivision

6. Limtations on indirect investnment. Notw thstanding any provisions
inthis section to the contrary, and in accordance with sound invest nent
criteria and consistent with its fiduciary obligations, the retirenent
board shall be pernmitted to invest in index funds if the board is satis-
fied on reasonable grounds and in good faith that such indirect invest-
nent vehicle does not have in excess of one percent of its assets, aver-
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aged annually, directly or indirectly invested in coal producers and oi
and gas producers.

7. Reporting. a. Commencing one vear after the effective date of this
section and annually thereafter the retirenent board shall issue a
report to the tenporary president of the senate and the speaker of the
assenbly and shall meke such report publicly available, outlining al
actions taken to conply with this section.

b. To the extent that the retirenent system has renmaining private
equity or private debt investnents in any oil and gas producers, or coa

producers, the retirenent board shall pronm nently make note of such
investments and all attenpts that have been nmade to expeditiously
conplete its divestnent obligations to date. The board shall provi de

public notice of this annual report and an opportunity for public
comment on the retirenent system s divestnents pursuant to this act of
at |l east sixty days.

§ 4. This act shall take effect inmediately.




