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STATE OF NEW YORK

5773

2021- 2022 Regul ar Sessi ons

| N ASSEMBLY

February 24, 2021

Introduced by M of A GICK SIMON, DE LA RCSA, ENGLEBRI GHT, RQZIC
CRUZ, WLLIAMS, EPSTEIN, REYES, GOITFRI ED, JOYNER, RAMOS, FALL
FERNANDEZ, WEPRIN, CGRIFFIN -- read once and referred to the Commttee
on Governmental QOperations

AN ACT to anend the executive law, in relation to equal pay disclosure
With respect to state contracts

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. The executive law is anmended by adding a new article 15-D
to read as foll ows:
ARTICLE 15-D
EQUAL PAY DI SCLOSURE W TH RESPECT TO STATE CONTRACTS
Section 328-b. Definitions.
328-c. Equal pay disclosure; reporting.
328-d. Prohibitions in contracts; violations.

8 328-b. Definitions. As wused in this article, the following terns
shall have the follow ng neanings:

1. "Equal pay report"” shall nean a summry of data, in a form consist-
ent with regulations pronulgated by the conptroller pursuant to section
three hundred twenty-eight-c of this article, on enployee conpensation
by gender, race, ethnicity, specified job categories, and other relevant
dat a.

2. "Contracting agency" shall nean a state agency which is a party or
a proposed party to a state contract.

3. "Contractor" shall nean an individual, a business enterprise,
including a sole proprietorship, a partnership, a corporation, a limted
liability conpany, a not-for-profit corporation, or any other party to a
state contract, as defined in subdivision eight of this section or a
bidder in conjunction with the award of a state contract or a proposed
party to a state contract. For the purposes of this article, "contrac-
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tor"™ shall not include a snmall business, as defined in subdivision nine
of this section.

4. "large county" shall nmean a county having a population in excess of
two hundred eighty-five thousand according to the npst recent federa
decenni al census., provided however, that a county having a population in
excess of two hundred eighty-five thousand according to the two thousand
ten federal decennial census shall continue to be a large county there-
after notwithstanding a later census showing a population of |ess than
two hundred eighty-five thousand for such county.

5. "Metropolitan area"” shall nean a city wth a population of one
mllion or nore and a county having a population in excess of one
mllion and imediately contiguous to such city.

6. "State agency" shall nean:

(a)(i) any state departnent, or (ii) any division, board, conmnission
or bureau of any state departnent, or (iii) the state university of New
York and the city university of New York, including all their constitu-
ent units except conmmunity colleges and the independent institutions
operating statutory or contract colleges on behalf of the state, or (iv)
a board, a majority of whose nmenbers are appointed by the governor or
who serve by virtue of being state officers or enployees as defined in
subparagraph (i), (ii)., or (iii) of this paragraph or paragraph (i) of
subdi vi si on one of section seventy-three of the public officers |aw

(b) a "state authority," as defined in subdivision one of section two
of the public authorities law, and the foll ow ng:

Al bany County Airport Authority:;

Al bany Port District Conm Ssion

Alfred, Alnond, Hornellsville Sewer Authority;

Battery Park City Authority:;

Cayuga County Water and Sewer Authority;

(Nel son A. Rockefeller) Enpire State Plaza Perform ng Arts;
Center Corporation;

Industrial Exhibit Authority;

Li vi ngston County Water and Sewer Authority;

Long |sland Power Authority:;

Long Island Rail Road;

Long Island Market Authority;

Manhattan and Bronx Surface Transit Operating Authority;
Metro-North Conmut er Railroad;

Met ropol i tan Suburban Bus Authority;

Metropolitan Transportation Authority;
Nat ural Heritage Trust;

New York City Transit Authority:;

New York Convention Center Qperating Corporation
New York State Bridge Authority:;

New York State A ynpic Regional Devel opnent Authority;
New York State Thruway Authority;

Ni agara Falls Public Water Authority;

Ni agara Falls \Water Board,;

Port of Oswego Authority;

Power Authority of the State of New York
Roosevelt Island Qperating Corporation;
Schenect ady Metropl ex Devel opnent Aut hority;
State | nsurance Fund;

Staten Island Rapid Transit Operating Authority;
State University Construction Fund;

Syracuse Regional Airport Authority;
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Tri borough Bridge and Tunnel Authority;

Upper Mohawk Vall ey Regi onal Wit er Board;

Upper Mhawk Valley Regional Water Finance Authority;

Upper Mhawk Valley Menorial Auditorium Authority;

Ur ban Devel opnent Corporation and its subsidiary corporations; and

(c) the following entities, only to the extent of state contracts
entered into for its own account or for the benefit of a state agency as
defined in paragraph (a) or (b) of this subdivision: Dormtory Authority
of the State of New York:; Facilities Devel opnent Corporation; New York
State Energy Research and Devel opnent Authority: New York State Science
and Technol ogy Foundati on.

7. "State assisted housing project” shall nmean., for such projects
which receive from the New York state housing finance agency. the
af f ordabl e housing corporation, the housing trust fund corporation or
the division of housing and community renewal a grant or loan for all or
part of the total project cost:

(a) a "permanent housing project for honeless famlies" or "project”
as defined in subdivision five of section sixty-four of the private
housi ng finance | aw;

(b) a "project" as defined in subdivision twelve of section one thou-
sand one hundred one of the private housing finance law provided said
project is located in a large county and consists of nore than twelve
residential units at a single site;

c) "affordabl e home ownership devel opnment prograns”" or "project" as
defined in subdivision eight of section one thousand one hundred el even
of the private housing finance |aw provided said project is located in a
netropolitan area as defined in subdivision five of this section and
consists of nbre than twelve residential units at a single site;

(d) a "turnkey/enhanced rental project" or "project"” as defined in
subdi vision two of section one thousand one hundred six-a of the private
housi ng finance | aw;

(e) "infrastructure inprovenents" as defined in subdivision two of
section one thousand one hundred thirty-one of the private housing
finance law, to the extent that such "infrastructure inprovenents" are
applied for in connection with a state assisted housing project as
defined in paragraphs (a) through (d) of this subdivision and provided
further than the applicant for such infrastructure inprovenents and for
such state assisted housing project are identical.

8. "State contract" shall nean:

(a) a witten agreenent or purchase order instrunent, providing for a
total expenditure in excess of fifty thousand dollars, which is subject
to approval by the conptroller pursuant to section one hundred twelve of
the state finance law, whereby: (i) a contracting agency, except the
office of general services is committed to expend or does expend funds
in return for labor, services including, but not |imted to, |egal,
financial and other professional services, supplies, equipnent, materi-
als or any conbination of the foregoing, to be perforned for, or
rendered or furnished to the contracting agency; (ii) a contracting
agency, except the office of general services is committed to expend or
does expend funds for the acquisition, construction, denplition
replacenent, major repair or renovation of real property and inprove-
nents thereon; or (iii) the owner of a state assisted housing project is
comm tted to expend or does expend funds for the acquisition
construction, denolition, replacenent, npjor repair or renovation of
real property and inprovenents thereon for such project.
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(b) a witten agreenent or purchase order instrunent, providing for a
total expenditure in excess of eighty-five thousand dollars, which is
subject to approval by the conptroller pursuant to section one hundred
twelve of the state finance |law, whereby the office of general services
is commtted to or does expend funds in return for |abor., services
including, but not limted to, legal, financial and other professiona
services, supplies, equipnment, materials or any conbination of the fore-
going, to be perforned for. or rendered or furnished to the office of
general services.

9. "Small business" as used in this section, shall nean a business
i ndependently owned and operated, not dominant in its field, and enpl oy-
ing not nore than one hundred individuals.

8 328-c. FEqual pay disclosure; reporting. 1. All contractors, as a
condition upon entering into a contract wth the state, shall be
required to submt equal pay reports, in such formas the conptroller
may prescribe by reqgulation pursuant to subdivision three of this
section. Such reports shall include, but not be linmted to, a summary of
the contractor's workforce pay averages, calculated by job category,
gender, race, and ethnicity, and the difference between pay averages in
each category, expressed as an absolute percentage.

2. The state conptroller shall submt a report to the governor. the
attorney general, the conm ssioner of the office of general services,
the comm ssioner of the departnent of |abor, the comm ssioner of the
division of human rights, the speaker of the assenbly, the tenporary
president of the senate and the legislative fiscal conmittees sunmariz-
ing data related to the equal pay reports submitted by contractors. Such
report shall be made annually, on a fiscal year basis by the first of
July of the next succeeding yvear follow ng enactnent of this section.

(a) The infornmation required by this subdivision shall be provided in
electronic format in such formas prescribed by the state conptroller
such that the data can be searched and sorted.

(b) Al reports required under this subdivision shall be available for
public inspection and copying pursuant to section eighty-seven of the
public officers law provided that in disclosing such reports pursuant to
the public officers law, the state conptroller shall redact the nane and
social security nunber of any individual enployee that is included in
such docunent.

3. The state conptroller, in consultation with the comm ssioner of the
office of general services, shall pronulgate regul ations:

(a) regarding the content and the tinely and proper filing of equa
pay reports by contractors; and

(b) setting forth neasures and procedures to require all contracting
agencies, where practicable, feasible and appropriate, to assess the
equal pay practices of contractors submtting bids or proposals in
connection with the award of a state contract. Such rules and requ-
lations shall take into account: the nature of the l|abor, services,

supplies, equipnent or materials being procured by the state agency; the

nmet hod of procurenent required to be used by a state agency to award the
contract; the equal pay reports required to be submitted pursuant to

subdi vi sion one of this section; and such other factors as the conp-
troller deens appropriate or necessary to pronote the award of state
contracts to contractors having sound equal pay practices. Such assess-
nent shall not pernmt the automatic rejection of a bid or procurenent

proposal based on the lack of adherence to equal pay practices. Each bid
or proposal shall be analyzed on an individual per bid or per proposa
basis with the contractor's equal pay practices considered as only a
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part of a wider consideration of several factors when deciding to award
or decline to award a bid or proposal.

8 328-d. Prohibitions in contracts; violations. Every contracting
agency shall include a provision in its state contracts expressly
providing that any contractor who willfully and intentionally fails to
conply with the requirenents of this article as set forth in such state
contract shall be liable to the contracting agency for liquidated or
ot her appropriate damages and shall provide for other appropriate rene-
dies on account of such breach.

8 2. This act shall take effect on the first of January next succeed-
ing the date upon which it shall have become a law and shall apply to
all contracts with the state entered into on or after such effective
dat e.




