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STATE OF NEW YORK

5144

2021- 2022 Regul ar Sessi ons

| N ASSEMBLY

February 11, 2021

Introduced by M of A BENEDETTO, ABI NANTI, AUBRY, JACKSON -- read once
and referred to the Conmttee on Labor

AN ACT to anend the | abor |law and the civil service law, in relation to
protection of enployees and forner enployees against retaliatory
action by enpl oyers

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Section 740 of the labor Iaw, as added by chapter 660 of
the laws of 1984, paragraph (g) of subdivision 1 as added and paragraph
(a) of subdivision 2 as anended by chapter 442 of the |laws of 2006,
paragraph (d) of subdivision 4 as added by chapter 24 of the laws of
2002, and subdivision 7 as amended by chapter 684 of the |laws of 2019,
is anended to read as foll ows:

§ 740. Retaliatory [pe+sonnel] action by enployers; prohibition. 1
Definitions. For purposes of this section, unless the context specif-
ically indicates otherw se:

(a) "Enployee" neans an individual who perforns services for and under
the control and direction of an enployer for wages or other renunera-
tion.

(b) "Employer"™ means any person, firm partnership, institution
corporation, or association that enploys one or nore enpl oyees.

(c) "Law, rule or regulation" includes: (i) any duly enacted federa
state or local statute or ordinance [e~]; (ii) any rule or regulation
promul gat ed pursuant to [ary—federal—state—or—toeal] such statute or
ordinance; _or (iii) any judicial or administrative decision, ruling or
or der.

(d) "Public body" includes the follow ng:

(i) the United States Congress, any state |egislature, or any [popd—
larly—elected] elected |ocal governnental body, or any menber or enpl oy-
ee thereof;
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(ii) any federal, state, or local [jwdieiary] court, or any nenber or
enpl oyee thereof, or any grand or petit jury;

(iii) any federal, state, or local regulatory, admnistrative, or
public agency or authority, or instrunentality thereof; [e]

(iv) any federal, state, or local |aw enforcenent agency, prosecutori-
al office, or police or peace officer;

(v) any federal, state or local departnent of an executive branch of
governnent; or

(vi) any division, board, bureau, office, commttee, or conmm ssion of
any of the public bodies described in subparagraphs (i) through (v) of
this oaraqraoh

(e) "Retaliatory [personnel] action" neans the di scharge, suspension
[ o+—derption—of], denntion, penalization or discrimination against an
enpl oyee or forner enployee, or other adverse [esployrent] action taken
agai nst an enpl oyee [ip—the—terrs—and—econditi-ons—of—enployrent] or
former enpl oyee.

(f) "Supervisor" means any individual within an enpl oyer's organi za-
tion who has the authority to direct and control the work perfornmance of
[ the—affected] an enpl oyee; or who has [nanage++4#4 authority to take
corrective action regarding the [ a
ation] illegal or dangerous business activity of which the enployee
conpl ai ns.

(g) [“Health—sore—treud" prans—heath—ecare—traud—as—detinedby—article
epe—hundred——seventy-—seven—of—the—penal—aw-] "Agent" neans any individ-

ual , partnership, association, corporation or group of persons acting on
behal f of an enpl oyer.

(h) "Illegal or dangerous business activity" means any practice
procedure, action or failure to act by an enployer, or an enpl oyee or
agent of such enployer., taken in the course of the enployer's business,
whether or not within the scope of enploynent or agency, that: (i) is in
violation of any law, rule or regulation; or (ii) creates and presents a
substantial and specific danger to the public health or safety.

2. Prohibitions. An employer shall not take any retaliatory [persen—
Ael] action against an enployee or forner enpl oyee because such enpl oyee
or fornmer enployee does any of the following while enployed by the
enpl oyer, whether or not within the scope of the enployee's job duties:

(a) discloses to a supervisor or a public body, or threatens to

[ diseloese] nmake a disclosure to a [superwsor—or—to6—a]l public body
unl ess the enployer renedies the illegal or dangerous business activity,

information about an |Ileqal or danqerous bu3|ness act|V|ty[——peL+Gy—e#

(b) provides information to, or testifies before, any public body
conducting an investigation, hearing or inquiry into any such [w-elatioen
: i ] illegal or dangerous

busi ness activity; or
(c) objects to, or refuses to participate in_ any [sueh] illegal or
danger ous bu5|ness activity[ —peeoy—or—practicetn—violation—of—a—|law

].

3. Application. The protection against retaliatory [persennel] action
provi ded by paragraphs (a)., (b) and (c) of subdivision tw of this

section shall apply to any enployee who in good faith reasonably
believes that an illegal or dangerous business activity has occurred or
will occur, based on information that the enpl oyee in good faith reason-

ably believes to be true; provided however that the protection agai nst
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retaliatory action provided by paragraph (a) of subdivision two of this
section pertaining to disclosure to a public body shall not apply to an
enpl oyee who nakes such disclosure to a public body unless the enployee
has [brought] made a good faith effort to notify his or her enployer by
bringing the illegal or dangerous business act|V|ty[——pe#+ey—e;—p#as%+se
H—H-elati-on—of—taw—rule—or—+egutatioenr] to the attention of a supervi-

sor [ef—the—enptoyer] and has afforded such enpl oyer a reasonabl e oppor-
tunity to correct such activity[—peey—erpractice]. Such enployer

notification shall not be required where: (a) the enployer has not post-
ed any notice required by subdivision eight of this section; (b) there
is an inmminent and serious danger to the public health or safety; (c)
the enpl oyee reasonably believes that reporting to the supervisor would
result in a destruction of evidence or other concealnent of the illegal
or dangerous business activity; (d) such activity could reasonably be
expected to lead to endangering the welfare of a nminor; (e) the enployee
reasonably believes that reporting to the supervisor would result in
physical harmto the enployee or any other person; or (f) the enployee
reasonably believes that the supervisor is already aware of the illegal
or dangerous business activity and will not correct such activity.

4. Violation; remedy. (a) An enpl oyee who has been the subject of a
retaliatory [persennel] action in violation of this section may insti-
tute a civil action in a court of conpetent jurisdiction for relief as
set forth in subdivision five of this section within [ere—rear] two
years after the alleged retaliatory [pe+sernel] action was taken

(b) Any action authorized by this section nmay be brought in the county
in which the alleged retaliatory [persennel] action occurred, in the
county in which the conplainant resides, or in the county in which the
enpl oyer has its principal place of business. |In any such action, the
parties shall be entitled to a jury trial.

(c) [H—shaH—be—a—detenseto—-any—-acti-on-brought—pursuant—o—this

he—ehiloye e s—axeei-se—a—ahy——ghis—piatestad—hy—hi-s—secii-ah—] Except
as otherwi se provided in this section, a violation of this section is
established when the conplainant denonstrates that a notivating factor
for the retaliatory action violates subdivision two of this section.
Renmedies for violation of subdivision two of this section shall be
limted solely to those provided in paragraphs (e), (f) and (g) of
subdivision five of this section if the enployer denonstrates that it
woul d have taken the sane action in the absence of the inpernissible
notivating factor. It shall [alse] be a defense that the individual was
an |ndependent contractor.

5. Relief. In any action brought pursuant to subdivision four of this
section, the court nmay order relief as follows, with nonetary anounts as
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determined by the jury other than under paragraph (e) and/or paragraph
(g) of this subdivision:

(a) [ ;

(b)¥] the reinstatement of the enployee to the sane position held
before the retaliatory [persennel] action[+] or to an equivalent posi-
tion_or front pay in lieu thereof;

[(65] (b) the reinstatenment of full fringe benefits and seniority
rights;

[£] (c) the conpensation for |ost wages, benefits and other remnuner-
ation; [ard]

(d) conpensatory damages for economic |1oss and for enotional distress;

(e) the paynent by the enpl oyer of reasonable costs, dishbursenents,
and attorney's fees;

(f) an injunction to restrain the enployer's continued violation of
this section; and

(g) a civil penalty of an ampunt not to exceed ten thousand dollars
and/or a liquidated damages award equal to anounts of damages pursuant
to paragraphs (c) and (d) of this subdivision, unless the court finds
that the enployer acted in good faith in the retaliatory action.

6. Enployer relief. A court, inits discretion, may also order that
reasonabl e attorneys' fees and court costs and di sbursenents be awarded
to an enmployer iif the <court deternmines that an action brought by an
enpl oyee under this section was without basis in law or in fact.

7. Existing rights. Nothing in this section shall be deened to dim n-
ish the rights, privileges, or renedies of any enployee under any other
| aw or regulation or wunder any collective bargaining agreenent or
enpl oynent contract.

8. Publication. Every enployer shall inform enployees of their
protections, rights and obligations under this section. by posting a
notice thereof. Such notices shall be posted conspicuously in easily
accessible and well-lighted places customarily frequented by enployees

and applicants for enploynent.

8§ 2. Subdivision 4 of section 741 of the |abor |law, as added by chap-
ter 24 of the laws of 2002, is anended and a new subdivision 6 is added
to read as foll ows:

4. Enforcement. A health care enployee may seek enforcenent of this
section pursuant to [paragraph—{d—of—subdiv-sion] subdivisions four and
five of section seven hundred forty of this article.

6. Publication. Every enployer shall inform enployees of their
protections, rights and obligations wunder this section by posting a
notice thereof. Such notices shall be posted conspicuously in easily
accessible and well-lighted places custonmarily frequented by enpl oyees
and applicants for enploynent.

8 3. Subdivision 2 of section 75-b of the civil service |law, as added
by chapter 660 of the |laws of 1984 and paragraph (a) as anended by chap-
ter 899 of the laws of 1986, is anended to read as foll ows:

2. (a) A public enployer shall not dismss, suspend, denote, penalize,
threaten or discrimnate against, or take other disciplinary or other

[ adverse—personnel—action] act of reprisal against a public enployee
regarding the enployee's enpl oynent because the enployee: (i) discloses
to a public body or threatens to nmake a disclosure to a public body or
supervisor if the enployer does not renedy the inproper conduct, to a
governnental body information[——] regarding a violation of a Ilaw,
rule or regulation which violation creates [ard] or presents a substan-
tial and speC|f|c danger to the publlc health or safety[——e#—+++}——mh+eh

2E = = ]._or
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which constitute an inproper governmental action] —tAproper—govern—

federal—state—or—ocal—taw—rule—or—+eguation], or which could reason-
ably be expected to lead to endangering the welfare of a mnor; (ii)
provides information to, or testifies before, any public body conducting
an investigation, hearing or inquiry into any violation or inproper
governnental action; or (iii) objects to, or refuses to participate in,
any such violation or inproper governnental action.

(b) The protection against retaliatory action provided in subpara-
graphs (i) and (ii) of paragraph (a) of this subdivision shall apply to
any enployee who in good faith reasonably believes that a violation or
i nproper governmental action has occurred or will occur, based on infor-
mation that the enployee in good faith reasonably believes to be true.

(c) Prior to disclosing information pursuant to subparagraph (i) of
paragraph (a) of this subdivision, an enployee shall have made a good
faith effort to provide the appointing authority or his or her designee
the information to be disclosed and shall provide the appointing author-
ity or designee a reasonable tine to take appropriate action unless
there is immnent and serious danger to public health or safety. For
the purposes of this subdivision, an enployee who acts pursuant to
this paragraph shal | be deenmed to have disclosed infornmation to a
gover nnent al body under paragraph (a) of this subdivision. Notifica-
tion to the appoi nting authority or designee shall not be required
where: (i) the enployer has not posted any notice required by subdivi-
sion five of this section; (ii) there is an inmnent and serious danger
to the public health or safety; (iii) the enployee reasonably believes
that reporting to the appointing authority or designee would result in a
destruction of evidence or other concealnent of the inproper govern-
nmental action; or (iv) such activity could reasonably be expected to
lead to endangering the welfare of a mnor.

(d) "Inproper governnental action" shall nean any practice, procedure,
action or failure to act by a public enployer or enployee, or an agent
of such enplover or enployee, which is undertaken in the perfornance of
such agent's official duties, whether or not such action is within the
scope of such person's enploynent, and which is: (i) in violation of any
law, rule or requlation regarding governnmental action; or (ii) creates
and presents a substantial and specific danger to the public health or
safety. "law, rule or regulation" includes: (i) any duly enacted feder-
al, state or local statute or ordinance; (ii) any rule or requlation
promul gated pursuant to any such statute or ordinance; or (iii) any
judicial or adnministrative decision, ruling or order.

8 4. Subdivision 3 of section 75-b of the civil service |law, as added
by chapter 660 of the laws of 1984, is anended to read as foll ows:

3. (a) Wiere an enployee is subject to dismssal or other disciplinary
action under a final and binding arbitration provision, or other disci-
plinary procedure contained in a collectively negotiated agreenent, or
under section seventy-five of this title or any other provision of state
or local law_or to the elimnation of job title or classification that
uniquely fits and singles out such enployee and the enpl oyee reasonably
bel i eves that such dismissal [e+], other disciplinary action or other
adverse action would not have been taken but for the conduct protected
under subdivision two of this section, he or she may assert such as a
defense before the designated arbitrator or hearing officer. The nerits
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of such defense shall be considered and determ ned as part of the arbi-
tration award or hearing officer decision of the matter. If there is a
finding that the dismissal or other disciplinary action is based solely
on a violation by the enployer of such subdivision, the arbitrator or
hearing officer shall dismss or reconmend dism ssal of the disciplinary
proceedi ng, as appropriate, and, if appropriate, reinstate the enployee
with back pay, and, in the case of an arbitration procedure, nay take
ot her appropriate action as is permitted in the collectively negotiated
agreenent .

(b) Were an enployee is subject to a collectively negotiated agree-
ment which contains provisions preventing an enployer from taking
adver se [ persennel] actions and which contains a final and binding arbi-
tration provision to resolve alleged violations of such provisions of
the agreenment and the enpl oyee reasonably believes that such [persernel]
action would not have been taken but for the conduct protected under
subdivision two of this section, he or she may assert such as a claim
before the arbitrator. The arbitrator shall consider such claim and
determine its nmerits and shall, if a deternmination is made that such
adverse [persennel] ion is based on a violation by the enployer of such
subdi vi si on, take such action to renmedy the violation as is permtted by
the collectively negotiated agreenent.

(c) [Waere] In addition to or in lieu of the procedures set forth in
paragraphs (a) and (b) of this subdivision, or where an enployee is not
subj ect to any of the provisions of [paragraph—{a)—or—{b)—ofthis—subdi—
wis+en] such paragraphs, the enpl oyee may commence an action in a court
of conpetent jurisdiction under the sane ternms and conditions and for
the same relief as set forth in article twenty-C of the |abor |aw

8 5. Section 75-b of the civil service law is anended by adding a new
subdivision 5 to read as foll ows:

5. Every public enployer shall informenployees of their protections,
rights and obligations under this section, by posting a notice thereof.
Such notices shall be posted conspicuously in easily accessible and
well-lighted places customarily frequented by enployees and applicants
for enpl oyment.

8 6. This act shall take effect on the ninetieth day after it shal
have becone a | aw




