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STATE OF NEW YORK

4904

2021- 2022 Regul ar Sessi ons

| N ASSEMBLY

February 8, 2021

Introduced by M of A ABINANTI -- read once and referred to the Commt-
tee on Governmental Qperations

AN ACT to amend the state admi nistrative procedure act, in relation to
t he establishment of agency adjudication plans

The People of the State of New York, represented in Senate and Assem
bly., do enact as follows:

Section 1. Legislative intent. The legislature hereby finds and
declares that admnistrative adjudication was developed to provide
expert, efficient, tinmely and fair resolution of clains, rights and
di sputes before state agencies. Admnistrative adjudication often
addresses complex scientific, technical, financial, nedical, |egal and
related issues under the jurisdiction of state agencies with specialized
know edge, and should be a nore flexible alternative to, rather than a
duplication of, the civil and crimnal court system Admnistrative
adj udi cati on nust neet due process standards and shoul d resol ve disputes
in a manner that is fair and appears fair to the public. The fairness of
admi ni strative adjudication and the appearance of fairness are partic-
ularly inportant when a state agency is a party to the adninistrative
proceedi ng. To assure expert, efficient, tinely and fair adjudication,
hearing officers who preside at adm nistrative hearings should be know
| edgeabl e, conpetent, inpartial, objective and free from inappropriate
i nfl uence.

8 2. The state adnministrative procedure act is amended by addi ng a new
section 309 to read as foll ows:

8§ 309. Agency adjudication plans. 1. As used in this section:

(a) "Agency" shall mean any departnent, board, bureau, comr ssion,
division, office, council, conmmittee or officer of the state authorized
by law to nmake final decisions in adjudicatory proceedings but shall not
include the governor, agencies created by interstate conpact or interna-
tional agreenent, the departnent of audit and control, the departnent of
law, the division of mlitary and naval affairs to the extent it exer-
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cises its responsibility for military and naval affairs, the division of
state police, the identification and intelligence unit of the division
of criminal justice services, the office of children and famly services
to the extent it exercises its responsibilities pursuant to article
ni neteen-G of the executive law, the state insurance fund, the workers
conpensation board, the state division of parole, the departnent of
corrections and community supervision, the joint conmssion on public
ethics, the state education departnment and the division of tax appeals.
(b) "Hearing officer" shall nmean a person designated and enpowered by
an _agency to conduct adjudicatory proceedings as defined in this

section, including but not linmted to hearing officers, hearing exam n-
ers and adnmi nistrative |aw judges; provided, however, that such term
shal | not apply to the head of an agency or to nenbers of a state board

Oor _conmi ssi on.

(c) "Adjudicatory proceedi ngs" shall nean any activity before an agen-
cy in which a determnation of legal rights, duties or privileges of
named parties thereto is required by law to be made only on a record and
after an opportunity for a fornmal adversarial hearing; provided, howev-
er, that such termshall not apply to: (i) a rule naking proceeding
(ii) an enployee disciplinary action or other personnel action pursuant
to article five of the civil service law, or (iii) representation
proceedi ngs conducted by the public enploynent relations board.

2. Every agency that conducts adjudicatory proceedings shall ensure
that such proceedings are inpartial, efficient, tinmely, expert and fair.

3. (a) Unless otherwi se authorized by |aw and except as provided in
paragraph (b) of this subdivision, a hearing officer shall not communi -
cate, directly or indirectly, in connection with any issue that relates
in _any way to the nmerits of an adjudicatory proceedi ng pendi ng before
the hearing officer with any person except upon notice and opportunity
for all parties to participate.

(b) A hearing officer may consult on questions of law with supervi-
sors, agency attorneys or other hearing officers, provided that such
supervisors, hearing officers or attorneys have not been engaged in
investigative or prosecuting functions in connection with the adjudica-
tory proceeding under consideration or a factually related adjudicatory
proceeding. Hearing officers may also consult wth supervisors, other
hearing officers., support staff or court reporters on nministeria
matters such as scheduling or the location of a hearing. The head of

each agency shall strictly enforce the prohibition set forth in this
subdi vi si on.

(c) The provisions of paragraph (a) of this subdivision shall not
apply: (i) in deternmining applications for initial licenses for public

utilities or carriers; or (ii) to proceedings involving the validity or
application of rates, facilities, or practices to public utilities or
carriers.

4. No agency shall consider whether a hearing officer's rulings, deci-
sions or other actions favor or disfavor the agency or the state in
establishing the hearing officer's salary, pronotion, benefits, working
conditions, case assignnents or opportunities for enpl oynent or
pronmotion. The work of hearing officers shall only be evaluated on the
follow ng general areas of perfornance: conpetence, objectivity, fair-
ness., productivity, diligence and tenperanent.

5. No agency shall establish quotas or simlar expectations for any
hearing officer that relate in any way to whether the hearing officer's
rulings., decisions or other actions favor or disfavor the agency or the
st ate.
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6. In any pending adjudication proceeding, the agency nmay not order or
otherwise direct a hearing officer to nmake any finding of fact, to reach
any conclusion of law, or to nake or recommend any specific disposition
of a charge. allegation, question or issue, except by remand, reversal
or other decision on the record of the proceeding; provided. however,
that such provision shall not preclude a supervisor from giving |egal
advice or guidance to a hearing officer where the supervi sor determ nes
that such advice or guidance is appropriate to assure the quality stand-
ards of the agency or to assure consistent or legally sound deci sions.

7. If the head of an agency, or a designee, issues a decision that
includes findings of fact or conclusions of lawthat conflict with the
findings, conclusions or recommended decision of the hearing officer,
the head of the agency, or the designee, shall set forth in witing the
reasons why the head of the agency reached a conflicting decision.

8. (a) Every agency responsible for adninistrative adjudication shal
develop an administrative adjudication plan. An agency nmay adopt such
plan and may anend such plan as necessary follow ng notice of a proposed
plan or anendnent thereto in the state register and an opportunity for
public coment. The agency shall post its current adninistrative adjudi-
cation plan on its website

(b) The adninistrative adjudication plan shall, at a mninum include
the foll ow ng:

(i) an attestation by the head of the agency that the plan adheres to
the principles of administration adjudication set forth in subdivisions
one, two, three, four, five, six and seven of this section;

(ii)(A) an organization of admnistrative adjudication that ensures
that hearing officers do not report with regard to functions that relate
to the nerits of adjudicatory proceedings to any agency official other
than the head of the agency. a supervisor of hearing officers or the
general counsel. Werever practical, hearing officers shall be assigned
to an admnnistrative unit nade up exclusively of hearing officers,
supervisors and support staff. The unit may be part of the agency coun-
sel's office but may not be part of any agency bureau, office or divi-
sion with programmatic functions unless such functions are not the
subj ect of adjudicatory proceedings within the agency nor may it include
attorneys responsible for prosecutions or other adversarial presentation
of agency position. Unless otherw se proscribed by law, hearing offi-
cers may be assigned duties in addition to serving as a hearing officer
provided that: (1) such duties do not conflict with the hearing offi-
cer's responsibilities as a hearing officer; and (2) such duties do not
involve functions related to prosecutions or adversarial presentations
of agency positions. Hearing officers nay be assigned to conduct inves-
tigatory hearings provided that the standards of independence and objec-
tivity specified in this section are adhered to; and

(B) an agency nmy establish an organization of admnistrative adjudi-
cation for less conplex cases that does not satisfy the requirenents of
clause (A) of this subparagraph provided that any such organi zation and
its justification is set forth in the agency's admnistrative adjudi-
cation plan; and

(C in order to conply with the requirenent that a hearing officer not
report with regard to functions that relate to the nerits of adjudicato-
ry proceedings to any agency official other than the head of the agency.
a supervisor of hearing officers or the general counsel as set forth in
clause (A) of this subparagraph, an agency may request the services of a
hearing officer froma different agency;
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(iii) provisions for the hiring of hearing officers that allow, to the
extent practical and consistent wth the civil service |aw, opportu-
nities for non-agency personnel to conpete for open hearing officer
positions;

(iv) location of hearing officers that separates, to the extent prac-
tical, hearing officers., supervisors and support staff from other agency
staff;

v) dul ronul gat ed rocedural regqul ations overnin adj udi cat or
hearings that include, wthout limtation, requirenents for clear and
detailed notices of hearing and statenents of charges; permssion for
answers and responsive pleadings, where appropriate; provisions for
di scovery to the extent permtted by the agency; and a procedure for any
party to request recusal of a hearing officer;

(vi) a description of continuing education and training programs for
hearing officers. Training prograns shall include an explanation of the
need for objectivity and fairness and the avoidance of a pro-agency
bi as. The governor's office of enployee relations shall devel op training
prograns to assist agencies in providing continuing education and train-
ing to hearing officers:;

(vii) a description of efforts to consult and share resources wth
ot her agenci es;

(viii) the wuse of outside hearing officers, to be paid on a per diem
or contract basis, where such outside officers are necessary to inple-
nment the provisions of this section;

(i x) f or agencies that adjudicate fifty or nore adjudicatory
proceedi ngs per year, a managenent system intended to effect tinely
di sposition of adjudicatory proceedings;

(xX) a description of the agency's existing systemof adninistrative
adj udi cation and a discussion of the changes in such system that the

proposed plan would effect; and
(xi) the summary of the agency's rules governing procedures on adjudi -

catory proceedings and appeals required pursuant to subdivision three of
section three hundred one of this article.

9. The governor shall designate an oversight entity to nonitor agency
conpliance with the requirenents of this section, and to receive any
conplaints froman individual or organization that an agency's system of
adnm nistrative adjudication is not consistent with this order; provided.
however., that such oversight entity shall have no jurisdiction to review
a conplaint until a conplainant has exhausted all of the conplainant's

adm nistrative and judicial renedies with regard to the administrative

proceeding at issue. In reviewi ng any such conplaint, the oversight
entity shall not reviewthe nerits of an individual case determ nation
nor shall it review issues that have been ruled upon by a court, but its
review shall be linmted to whether the system of adjudication utilized

by the agency is consistent with the provisions of this section. In the
event that this review identifies areas of an agency's system of adnin-
istrative adjudication that appear to be inconsistent with t he
provisions of this section, the oversight entity shall notify the agency
and the conplainant. Such notification shall be advisory in nature and
not binding on an agency.

10. Every two vears after the effective date of this section, every
agency shall make public a report that sets forth the steps taken by the
agency to conply wth this section. Such report shall also include
statistics on proceedi ngs brought against adjudications of the agency
pursuant to the provisions of article seventy-eight of the civil prac-

tice law and rules, including the outcone of such proceedings and the
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reasons for any reversal or nodification of an agency determ nation.
Such report shall be published in the state register and posted on the
agency's website.

11. Public authorities and corporations and agencies not covered by
this section are encouraged to adninister their systens of adninistra-
tive adjudication in a mnmanner consistent with the principles of this
section.

8§ 3. This act shall take effect inmediately, and every agency subject
to its provisions shall be in full compliance with the provisions of
this act on and after the first of January next succeedi ng the date upon
which it shall have becone a | aw.




