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STATE OF NEW YORK

4721

2021- 2022 Regul ar Sessi ons

| N ASSEMBLY

February 5, 2021

Introduced by M of A STERN -- read once and referred to the Conmttee
on Ways and Means

AN ACT to anmend the tax law, in relation to establishing small business
savi ngs accounts and energency production savings accounts

The People of the State of New York, represented in Senate and Assem
bly., do enact as follows:

Section 1. The tax law is amended by adding a new section 45 to read
as foll ows:

8 45. Small business savings accounts. (a) CGeneral. (1) The conm s-
sioner shall establish a programto adnmnister snall business savings
accounts under this section.

(2) The conm ssioner shall establish mni num standards for snmall busi-
ness savings accounts and shall establish accounts, or enter into agree-
nents that neet these standards to administer such accounts. In estab-
lishing such standards and meking such agreenents the conm ssioner
shall, to the extent practicable, seek to mninize fees, mnimze risk
of loss of principal, and ensure a range of investnent risk options
available to account beneficiaries. Any eligible snall business nay
establish a small business savings account with respect to such business
under terns which neet the requirenents of this section

(b) Definition. For the purposes of this section, the term "snal
busi ness savings account"” neans a tax preferred savings account which is
designated at the tinme of establishnent of the plan as a snall busi ness
savings account. Such designation shall be nmade in such nmanner as the
conm ssioner may by regulation prescribe.

(c) Contributions. (1) There shall be allowed as a deduction an anpunt
equal to the contributions to a small business savings account for the
taxabl e year

(2) The aggregate amount of contributions for any taxable year to al
smal |l business savings accounts maintained for the benefit of an eliqi-
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ble small business shall not exceed an anmpunt equal to ten percent of
the gross profits of the business for the preceding taxable year.

(d) Distributions. (1) Any qualified distribution froma small busi-
ness savings account shall not be includible in gross incone.

(2) Any anmounts distributed out of a small business savings account
that are not qualified distributions shall be included in gross incone
for the taxable year of the distribution.

(3) For purposes of this section:

(A) The term"qualified distribution" neans any anount:

(i) distributed froma snmall business savings account during a speci-
fied period of econonm c hardship; and

(ii) the distribution of which is certified by the taxpayer as part of
a plan which provides for the reinvestnent of such distribution for the
funding of worker hiring or financial stabilization for the purposes of
job retention or creation.

(B) The term "specified period of econom c hardshi p" neans:

(i) any one-year period beginning inmediately after the end of any two
consecutive gquarters during which the annual rate of real gross donestic
product (as determined by the Bureau of Econonic Analysis of the Depart-
nent of Conmerce) decreases, or

(ii) any period. in no event shorter than one year, specified by the
commi ssioner for purposes of this section.

(C) The comm ssioner nay specify a period under clause (ii) of subpar-
agraph (B) of this paragraph with respect to a specified area in the
case of an area determined by the governor to warrant assistance from
the Federal Government under the Robert T. Stafford Disaster Relief and
Ener gency Assi stance Act.

(D) The conmmissioner shall, for each specified period of econonic
hardship establish a distribution limtation for qualified distributions
fromeligible small business accounts with respect to such period. The

aggregate qualified distributions for any such period fromall accounts

with respect to an eligible snmall business shall not exceed such limta-
tion.

(E) Any distribution not used in the manner certified under subpara-
graph (A) of this paragraph shall be treated as a distribution other
than a qualified distribution in the taxable year of such distribution.

(F) Any anmount contributed to a small business savings account (and
any earnings attributable thereto), once distributed, shall not be

treated as a qualified distribution unless such distribution is nade not

later than eight years after the date of such contribution. For purposes
of this subparagraph, anpunts (and the earnings attributable thereto)

shall be treated as distributed on a first-in first-out basis.

(e) Eligible snmall business. For purposes of this section

(1) The term "eligible small business" neans, with respect to any
cal endar year, any person if the annual average nunber of full-tine
enpl oyees enpl oyed by such person during the preceding cal endar year was
fifty or fewer. For purposes of this paragraph. a preceding cal endar
year may be taken into account only if the person was in existence
t hr oughout the year.

(2)(A) The term"full-tine enployee" neans, with respect to any year,
an_enpl oyee who is enployed on average at |least forty hours of service

per week.

(B) The comm ssioner shall prescribe such reqgulations, rules, and
gui dance as nmy be necessary to deternine the hours of service of an
enployee, including rules for the application of this subdivision to

enpl oyees who are not conpensated on an hourly basis.
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(f) Effect of pledging account as security. If, during any taxable
vear of the eligible small business for whose benefit an account is
established., the account or any portion thereof is pledged as security
for a loan, the portion so pledged shall be treated as distributed in a
distribution other than a qualified distribution.

§ 2. Section 209 of the tax law is anended by addi ng a new subdi vi sion
13 to read as foll ows:

13. For any taxable vyear beginning on or after January first, two
thousand twenty-one, any eligible small business, as such term is
defined pursuant to section forty-five of this chapter., shall be exenpt
fromall taxes inposed pursuant to this article for any contribution to
and qualified distribution froma small business savi ngs account estab-
lished pursuant to section forty-five of this chapter, subject to the
limts set forth in such section. If a taxpayer files for and receives
an exenption fromthe tax inposed under this section pursuant to the
provisions of this subdivision and the funds wi thdrawn, or any portion
thereof, are not expended for a qualifying purpose as set forth in
section forty-five of this chapter, then the anpbunt of such exenption
clained by the taxpayer shall be added back to tax in the next succeed-
ing taxable year or in the yvear in which the exenption is disallowed.

§ 3. Subsection (c) of section 612 of the tax law is anmended by addi ng
a new paragraph 43 to read as follows:

(43) Any qualified contribution to and any qualified distribution from
a small business savings account established pursuant to section forty-
five of this chapter. |If a taxpayer files for and receives an exenption
fromthe tax inposed under this section pursuant to the provisions of
this paragraph and are not a qualifying contribution or distribution as
set forth in section forty-five of this chapter, then the anpunt of any
such exenption clained by the taxpayer shall be added back to tax in the
next succeeding taxable year.

8§ 4. The tax law is anended by adding a new section 46 to read as
fol | ows:

8 46. Energency production savings accounts. (a) General. (1) The
conm Sssi oner shal | establish a program to adnminister energency
production savings accounts under this section.

(2) The conmi ssioner shall establish mninumstandards for energency
production savings accounts and shall establish accounts, or enter into
agreenents that neet these standards to adm nister such accounts. In
establ i shing such standards and nmaking such agreenents the conm ssioner
shall, to the extent practicable, seek to mninmze fees, nmnimze risk
of loss of principal, and ensure a range of investnent risk options
available to account beneficiaries. Any business may establish an ener-
gency production savings account with respect to such business under
terns which neet the requirenents of this section

(b) Definition. For the purposes of this section, the term "energency
production savings account" neans a tax preferred savings account which
is designated at the tine of establishment of the plan as an energency
production savings account. Such designation shall be nmade in_ such
manner as the conmi ssioner may by regul ation prescribe.

(c) Contributions. (1) There shall be allowed as a deduction an anount
equal to the contributions to an energency production savi ngs account
for the taxable year

(2) The aggregate ampunt of contributions for any taxable year to al
energency production savings accounts maintained for the benefit of a
busi ness shall not exceed an anpunt equal to ten percent of the gross

profits of the business for the preceding taxable year.
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(d) Distributions. (1) Any qualified distribution froman energency
production savings account shall not be includible in gross incone.

(2) Any anmpunts distributed out of an energency production savings
account that are not qualified distributions shall be included in gross
incone for the taxable year of the distribution.

(3) For purposes of this section:

(A) The term"qualified distribution" neans any anount:

i distributed froman energenc roduction savings account during a
specified period of a declared energency or disaster; and

(ii) the distribution of which is certified by the taxpayer as part of
a plan which provides for the reinvestnent or expenditure of such
distribution for the purpose of allowing a business or enterprise to
produce essential products or provide essential services during a period
of a state declared energency or disaster through nodification or retro-
fitting of existing facilities, or devel opnent of additional resources
or facilities needed to produce essential products or services.

(B) Essential products or services shall be as determ ned by the divi-
sion of honel and security and energency services.

(€ The conmissioner may specify a period with respect to a specified
area in the case of an area determned by the governor to warrant
assistance from the Federal Governnent under the Robert T. Stafford
D saster Relief and Emergency Assistance Act.

(D) The commi ssioner shall, for each specified period of declared
ener genc or disaster establish a distribution limtation for qualified
distributions fromeligible energency production savings accounts with
respect to such period. The aggregate qualified distributions for any
such period fromall accounts with respect to a business shall not
exceed such limtation.

(E) Any distribution not used in the manner certified under subpara-
graph (A) of this paragraph shall be treated as a distribution other
than a qualified distribution in the taxable year of such distribution.

F Any anount contributed to an energenc roduction savings account
(and any earnings attributable thereto), once distributed, shall not be
treated as a qualified distribution unless such distribution is nmade not
later than eight years after the date of such contribution. For purposes
of this subparagraph. anpunts (and the earnings attributable thereto)
shall be treated as distributed on a first-in first-out basis.

(e) Effect of pledging account as security. If, during any taxable
vear of the taxpayer for whose benefit an account is established, the
account or any portion thereof is pledged as security for a loan, the
portion so pledged shall be treated as distributed in a distribution
other than a qualified distribution

8§ 5. Section 209 of the tax law is anmended by addi ng a new subdi vi si on
14 to read as foll ows:

14. For any taxable year beginning on or after January first, two
thousand twenty-one, any taxpayer shall be exenpt fromall taxes inposed
pursuant to this article for any contribution to and qualified distrib-
ution froman energency production savings account established pursuant
to section forty-six of this chapter, subject to the limts set forth in
such section. If a taxpayer files for and receives an exenption fromthe
tax inposed under this section pursuant to the provisions of this subdi-
vision and the funds withdrawn, or any portion thereof, are not expended
for a qualifying purpose as set forth in section forty-six of this chap-
ter, then the anpunt of such exenption clained by the taxpayer shall be
added back to tax in the next succeeding taxable year or in the year in
which the exenption is disallowed.
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8 6. Subsection (c) of section 612 of the tax |aw is anmended by addi ng
a new paragraph 44 to read as follows:

(44) Any qualified contribution to and any qualified distribution from
an _energency production savings account established pursuant to section
forty-six of this chapter. If a taxpayer files for and receives an
exenption from the tax inposed under this section pursuant to the
provisions of this paragraph and are not a qualifying contribution or
distribution as set forth in section forty-six of this chapter, then the
anount of any such exenption clained by the taxpayer shall be added back
to tax in the next succeeding taxable year.

8§ 7. This act shall take effect imediately and shall apply to taxable
years begi nning on and after such effective date.




