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STATE OF NEW YORK

1768

2021- 2022 Regul ar Sessi ons

| N ASSEMBLY

January 11, 2021

Introduced by M of A PRETLOVN-- read once and referred to the Commt-
tee on Transportation

AN ACT to anend the vehicle and traffic law, in relation to sanctions
and crimnal penalties for operating a nmotor vehicle while under the
i nfluence of alcohol; and to repeal certain provisions of such |aw
relating thereto

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Section 1192 of the vehicle and traffic lawis anended by
addi ng two new subdivisions 2-b and 2-c to read as foll ows:

2-b. Crimnal intoxication; per se. No person shall operate a nptor
vehicle while such person has .25 of one per centum or nore and |ess
than .30 of one per centum by weight of alcohol in the person's blood as
shown by a chemical analysis of such person's blood, breath, urine or
saliva, nmade pursuant to the provisions of section eleven hundred nine-
ty-four of this article.

2-C. Aggravated crimnal intoxication; per se. No person shall oper-
ate a notor vehicle while such person has .30 of one per centumor nore
by weight of alcohol in the person's blood as shown by a chem cal analy-
sis of such person's blood, breath, urine or saliva, nade pursuant to
the provisions of section eleven hundred ninety-four of this article.

8 2. Section 1193 of the vehicle and traffic |law is REPEALED and a new
section 1193 is added to read as foll ows:

8 1193. Sanctions. 1. Crimnal penalties. (a) Driving while ability
inpaired. A violation of subdivision one, two or two-a of section el even
hundred ninety-two of this article shall be a felony and shall be
puni shable by a fine of one thousand dollars and by inprisonnent in a
state correctional facility for not | ess than one year nor nore than two

years.
(b) Aggravated driving while intoxicated. A violation of subdivision
two-a of section eleven hundred ninety-two of this article shall be a

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] is oldlawto be omtted.
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felony and shall be punishable by a fine of two thousand dollars and by
inprisonnent in a state correctional facility for not less than two
years nor nore than three years.

(c) Crimnal intoxication. A violation of subdivision twd-b of section
el even hundred ninety-two of this article shall be a felony and shall be
puni shable by a fine of three thousand dollars and by inprisonnent in a
state correctional facility for not less than three years nor nore than
four years.

(d) Aggravated crinmnal intoxication. A violation of subdivision two-c
of section eleven hundred ninety-two of this article shall be a fel ony
and shall be punishable by a fine of five thousand dollars and by inpri-
sonment in a state correctional facility for not less than three vyears
nor nore than five years.

(e) Ability inpaired by drugs; msdeneanor offense. A violation of
subdi vi sion four of section eleven hundred ninety-two of this article
shall be a msdeneanor and shall be punishable by a fine of not |ess
than five hundred dollars nor nore than one thousand dollars, or by
inprisonnent in a penitentiary or county jail for not nore than one
year, or by both such fine and inprisonnent.

(f) Certain sentences prohibited. Notwithstanding any provisions of
the penal law, no judge or magistrate shall inpose a sentence of uncon-
ditional discharge for a violation of any subdivision of section eleven
hundred ninety-two of this article nor shall a judge or magistrate
i npose a sentence of conditional discharge or probation unless such
conditional discharge or probation is acconpanied by a sentence of a
fine as provided in this subdivision.

(g) The sentences required to be inposed by this subdivision shall be
inposed notwithstanding any contrary provision of this chapter or the
penal | aw.

(h) Nothing contained in this paragraph shall prohibit the inposition
of a charge of any other felony set forth in this or any other provision
of law for any acts arising out of the same incident.

(i) Were the court inposes a sentence for a violation of section
el even hundred ninety-two of this article, the court may require the
defendant, as a part of or as a condition of such sentence, to attend a
single session conducted by a victins inpact program For purposes of
this section., "victins inpact progranl neans a program operated by a
county, a city with a population of one mllion or nore, by a not-for-
profit organi zation authorized by any such county or city, or a conbina-
tion thereof, in which presentations are nade concerning the inpact of
operating a notor vehicle while under the influence of alcohol or drugs
to one or nore persons who have been convicted of such offenses. A
description of any such programshall be filed with the commi ssi oner and
with the coordinator of the special traffic options programfor driving
while intoxicated established pursuant to section el even hundred nine-
ty-seven of this article, and shall be made available to the court upon
request. Nothing contained herein shall be construed to require any
governnental entity to create such a victins inpact program

2. lLicense sanctions. (a) Revocations. A license shall be revoked and
a registration may be revoked for the follow ng mninum peri ods:

(1) Driving while ability inpaired. One year, where the holder is
convicted of a violation of subdivision two of section eleven hundred
ninety-two of this article conmtted within five years of a conviction
for a violation of any subdivision of section eleven hundred ninety-two
of this article.
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(2) Driving while ability inpaired by drugs or by the conbined influ-
ence of drugs or of alcohol and any drug or drugs. Six nonths, where
the holder is convicted of a violation of subdivision four or four-a of
section el even hundred ninety-two of this article.

(3) Aggravated driving while intoxicated. Two yvears, where the hol der
is convicted of a violation of subdivision tw-a of section eleven
hundred ninety-two of this article committed within five years of a
conviction for a violation of any subdivision of section eleven hundred
ninety-two of this article.

(4 Criminal intoxication. Three years, where the holder is convicted
of a violation of subdivision two-b of section el even hundred ninety-two
of this article conmmitted within five vyears of a conviction for a
violation of any subdivision of section eleven hundred ninety-two of
this article.

(5) Aggravated crimnal intoxication. Four years, where the holder is
convicted of a violation of subdivision tw-c of section eleven hundred
ninety-two of this article conmitted within five years of a conviction
for a violation of any subdivision of section eleven hundred ninety-two
of this article.

(6) Qut-of-state offenses. N nety days. where the holder is convicted
of an offense consisting of operating a nptor vehicle under the influ-
ence of intoxicating liquor or drugs where the conviction was had
outside this state.

(7) Effect of rehabilitation program No period of revocation arising
out of this paragraph nmay be set aside by the conmmissioner for the
reason that such person was a participant in the al cohol and drug reha-
bilitation programset forth in section eleven hundred ninety-six of
this article.

(8) Action required by conmm ssioner. Wiere a court fails to inpose, or
incorrectly inposes, a suspension or revocation required by this subdi-

vision, the commissioner shall. upon receipt of a certificate of
conviction filed pursuant to section five hundred fourteen of this chap-
ter, inpose such nandated suspension or revocation, which shall super-

sede any such order which the court nay have inposed.

(b) Reissuance of |licenses; restrictions. Wiere a license is revoked
pursuant to this subdivision, no new license shall be issued after the
expiration of the mninmum period, except in the discretion of the
conm ssioner; provided, however, that in no event shall a new license be
issued where a person has been twi ce convicted of a violation of subdi-
vision two-a, two-b, two-c, three, four or four-a of section eleven
hundred ninety-two of this article or of driving while intoxicated or of
driving while ability is inpaired by the use of a drug where physica
infjury, as defined in section 10.00 of the penal law, has resulted from
such offense in each instance.

(c) Suspension or revocation; sentencing. (1) Notwi thstanding anything
to the contrary contained in a certificate of relief fromdisabilities
i ssued pursuant to article twenty-three of the correction law, where a
suspension or revocation, other than a revocation required to be issued
by the conmi ssioner, is mandatory pursuant to paragraph (a) or (d) of
this subdivision, the magistrate, justice or judge shall issue an order
suspending or revoking such license upon sentencing., and the [license
holder shall surrender such license to the court. Except as hereinafter
provi ded. such suspension or revocation shall take effect imediately.

(2) Except where the license holder has been charged with a violation
of article one hundred twenty or one hundred twenty-five of the pena
law arising out of the sane incident or convicted of such violation or a
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violation of any subdivision of section eleven hundred ninety-two of
this article within the preceding five years, the judge, justice or
nagi strate may issue an order meking said |icense suspension or revoca-
tion take effect twenty days after the date of sentencing. The license
hol der shall be given a copy of said order permtting the continuation
of driving privileges for twenty days after sentencing, if granted by
the court. The court shall forward to the comm ssioner the certificates
required in sections five hundred thirteen and five hundred fourteen of
this chapter, along with a copy of any order issued pursuant to this
paragraph and the license, within ninety-six hours of sentencing.

(d) Special provisions. (1) Suspension pending prosecution; procedure.
a. Wthout notice, pending any prosecution, the court shall suspend such
license, where the holder has been charged with a violation of subdivi-
sion two, two-a, two-b, two-c, three, four or four-a of section eleven
hundred ninety-two of this article and either (i) a violation of a felo-
ny under article one hundred twenty or one hundred twenty-five of the
penal law arising out of the sane incident, or (ii) has been convicted
of any violation under section eleven hundred ninety-two of this article
within the preceding five vears.

b. The suspension under clause a of this subparagraph shall occur no
later than twenty days after the holder's first appearance before the
court on the <charges or at the conclusion of all proceedings required
for the arraignnment. In order for the court to inpose such suspension it
must find that the accusatory instrunment conforns to the requirenents of
section 100.40 of the crimnal procedure |law and there exists reasonable
cause to believe that the holder operated a notor vehicle in violation
of subdivision two, tw-a, two-b, twe-c, three, four or four-a of
section eleven hundred ninety-two of this article and either (i) the
person had been convicted of any violation under such section el even
hundred ninety-two of this article within the preceding five vyears; or
(ii) that the holder commtted a violation of a felony under article one
hundred twenty or one hundred twenty-five of the penal law. At such tine
the holder shall be entitled to an opportunity to nake a statenent
regarding the enunerated issues and to present evidence tending to rebut
the court's findings. Wiere such suspension is inposed upon a pending
charge or a violation of a felony under article one hundred twenty or
one hundred twenty-five of the penal |law and the holder has requested a
hearing pursuant to article one hundred eighty of the crimnal procedure
law, the court shall conduct such hearing. If upon conpletion of the
hearing., the court fails to find that there is reasonable cause to
believe that the holder comitted a felony under article one hundred
twenty or one hundred twenty-five of the penal law and the holder has
not been previously convicted of any violation of section eleven hundred
ninety-two of this article wthin the preceding five vears the court
shall pronptly notify the conmm ssioner and direct restoration of such
license to the license holder unless such license is suspended or
revoked pursuant to any other provision of this chapter.

(2) Bail forfeiture. Alicense shall be suspended where the holder
forfeits bail upon a charge of a violation of any subdivision of section
eleven hundred ninety-two of this article. Such suspension shall not be
termnated until the holder submts to the jurisdiction of the court in
which the bail was forfeited.

(3) Permanent disqualification fromoperating certain notor vehicles.
a. Except as otherwise provided in this section, in addition to any
revocation set forth in paragraph (a) of this subdivision, any person

sent enced pursuant to subdivision one of this section shall be perna-
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nently disqualified fromoperating any vehicle set forth in such para-
graph. In addition, the comm ssioner shall not issue such person a
license valid for the operation of any vehicle set forth therein by such
person. The commi ssioner may waive such disqualification and prohibition
herei nbefore provided after a period of five years has expired from such
sent enci ng provided:

(i) that during such five year period such person has not violated any
of the provisions of section eleven hundred ninety-two of this article
or any alcohol or drug related traffic offense in this state or in any
jurisdiction outside this state;

(ii) that such person provides acceptable docunentation to the conmi s-
sioner that such person is not in need of alcohol or drug treatnent or
has satisfactorily conpleted a prescribed course of such treatnent; and

(iii) after such docunentation is accepted, that such person is grant-
ed a certificate of relief fromdisabilities as provided for in section
seven hundred one of the <correction law by the court in which such
person was | ast penalized pursuant to paragraph (d) of subdivision one
of this section.

b. Any person convicted of a violation of any subdivision of section
el even hundred ninety-two of this article while operating a comercial
notor vehicle who has had a prior finding of refusal to subnmt to a
chem cal test pursuant to section eleven hundred ninety-four of this
article while operating a commercial notor vehicle or has had a prior
conviction of any of the followi ng offenses while operating a conmerci al
notor vehicle: any violation of section eleven hundred ninety-two of
this article; any violation of subdivision two of section six hundred of
this chapter; or has a prior conviction of any felony involving the use
of a commercial notor vehicle pursuant to paragraph (a) of subdivision
one of section five hundred ten-a of this chapter, shall be permanently
disqualified fromoperating a commercial nmotor vehicle. The conm ssioner
may wai ve such disqualification and prohibition hereinbefore provided
after a period of ten years has expired from such sentence provided: (i
that during such ten year period such person has not been found to have
refused a chemical test pursuant to section eleven hundred ninety-four
of this article while operating a commercial notor vehicle and has not
been convicted of any one of the following offenses while operating a
commercial nptor vehicle: any violation of section eleven hundred nine-
ty-two of this article; any violation of subdivision two of section sSix
hundred of this chapter; or has a prior conviction of any felony involv-
in the use of a comrercial notor vehicle pursuant to paragraph (a) of
subdi vi sion one of section five hundred ten-a of this chapter; (ii) that
such person provides acceptable docunentation to the conm ssioner that
such person is not in need of alcohol or drug treatnent or has satisfac-
torily conpleted a prescribed course of such treatnent; and (iii) after
such docunentation is accepted, that such person is granted a certif-
icate of relief from disabilities as provided for in section seven
hundred one of the correction law by the court in which such person was
| ast enal i zed ursuant to ar agr aph d) of subdivision one of this
section.

c. Upon a third finding of refusal and/or conviction of any of the
offenses which require a permanent commercial driver's license revoca-
tion, such permanent revocation nmay not be waived by the conm ssioner
under any circunstances.

(4) Probation. Wwen a license to operate a npotor vehicle has been

revoked pursuant to this chapter, and the hol der has been sentenced to a
peri od of probation pursuant to section 65.00 of the penal law for a
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violation of any provision of this chapter, or any other provision of
the laws of this state, and a condition of such probation is that the
hol der thereof not operate a notor vehicle or not apply for a license to
operate a nptor vehicle during the period of such condition of
probation, the conmi ssioner nay not restore such license until the peri-
od of the condition of probation has expired.

(5) Application for newlicense. Where a license has been revoked
pursuant to this subdivision, or where the holder is subject to a condi-
tion of probation as provided in subparagraph four of this paragraph,
application for a newlicense may be made within forty-five days prior
to the expiration of such mninmum period of revocation or condition of
probation, whichever expires |ast.

(6) Suspension pending prosecution; excessive blood alcohol content.
a. A court shall suspend a driver's |license, pending prosecution, of any
person charged wth a violation of subdivision tw or three of section
el even hundred ninety-two of this article who, at the tine of arrest, is
alleged to have had .08 of one percent or nore by weight of alcohol in
such driver's blood as shown by chenical analysis of blood, breath,
urine or saliva, nmade pursuant to subdivision two or three of section
el even hundred ninety-four of this article.

b. The suspension occurring under this subparagraph shall occur no
later than at the conclusion of all proceedings required for the
arrai gnnent ; provided, however, that if the results of any test adminis-
tered pursuant to section eleven hundred ninety-four of this article are
not available within such tine period, the conplainant police officer or

other public servant shall transmt such results to the court at the
tine they becone available, and the court shall, as soon as practicable
following the receipt of such results and in conpliance with the
requirenents of this subparagraph, suspend such license. In order for

the court to inpose such suspension it nust find that the accusatory
instrument confornms to the requirenents of section 100.40 of the crim-
nal procedure |law and there exists reasonable cause to believe that the
hol der operated a npotor vehicle while such holder had .08 of one percent
or nore by weight of alcohol in his or her blood as was shown by cheni -
cal analysis of such person's blood, breath, urine or saliva, nmde
pursuant to the provisions of section eleven hundred ninety-four of this
article. At the tinme of such license suspension the holder shall be
entitled to an opportunity to neke a statenent regarding these two
issues and to present evidence tending to rebut the court's findings.

c. Nothing contained in this subparagraph shall be construed to
prohibit or limt a court frominposing any other suspension pending
prosecution required or pernmitted by |aw

d. Notwi thstanding any contrary provision of this chapter, if any
suspension occurring under this subparagraph has been in effect for a
period of thirty days, the holder may be issued a conditional license,
in accordance wth section eleven hundred ninety-six of this article,
provi ded the holder of such license is otherwise eligible to receive

such conditional license. The conmi ssioner shall prescribe by regulation

the procedures for the issuance of such conditional |icense.
e. If the court finds that the suspension inposed pursuant to this
subparagraph will result in extrene hardship, the court nust issue such

suspension, but may grant a hardship privilege, which shall be issued on
a formprescribed by the conm ssioner. For the purposes of this clause,
"extrene hardship" shall nean the inability to obtain alternative neans
of travel to or fromthe licensee's enploynment, or to or from necessary
nedical treatnment for the licensee or a nenber of the licensee's house-
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hold, or if the licensee is a matriculating student enrolled in an
accredited school, college or university travel to or from such
licensee's school., college or university if such travel is necessary for
the conpletion of the educational degree or certificate. The burden of
proving extrene hardship shall be on the |icensee who may present mate-
rial and relevant evidence. A finding of extrene hardship may not be
based solely upon the testinony of the licensee. In no event shal
arraignnment be adjourned or otherw se del ayed nore than three business
days solely for the purpose of allowing the licensee to present evidence
of extrene hardship. The court shall set forth upon the record, or
otherwise set forth in witing, the factual basis for such finding. The
hardship privilege shall pernmt the operation of a vehicle only for
travel to or from the licensee's enploynent, or to or from necessary
nedical treatnment for the licensee or a nenber of the |licensee's house-
hold, or if the licensee is a matriculating student enrolled in an
accredited school, college or university travel to or from such
licensee's school, college or university if such travel is necessary for
the conpletion of the educational degree or certificate.

8§ 3. This act shall take effect on the one hundred eightieth day after
it shall have becone a | aw




