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STATE OF NEW YORK

1825--A

2019- 2020 Regul ar Sessi ons

| N SENATE

January 16, 2019

Introduced by Sens. RAMOS, BENJAM N, BIAGE, COWRIE, LIU MYRIE, SALA-
ZAR, SEPULVEDA -- read twice and ordered printed, and when printed to
be comritted to the Commttee on Codes -- committee di scharged, bil
anended, ordered reprinted as anended and reconmitted to said conmt-
tee

AN ACT to anend the penal law and the crimnal procedure law, in
relation to reducing certain sentences of inprisonment for m sdenea-
nors to three hundred sixty-four days

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Subdivisions 1 and 3 of section 70.15 of the penal |[aw,
subdi vision 1 as anended by chapter 291 of the |aws of 1993, are anended
to read as foll ows:

1. dass A misdemeanor. A sentence of inprisonnment for a class A
m sdenmeanor shall be a definite sentence. Wen such a sentence is
i nposed the termshall be fixed by the court, and shall not exceed [ere

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old law to be onmitted.
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the—seri-odshess—of—the—ecr+e] three hundred sixty-four days.

3. Uncl assified m sdenmeanor. A sentence of inprisonnment for an unclas-
sified m sdeneanor shall be a definite sentence. Wien such a sentence is
i nposed the termshall be fixed by the court, and shall be in accordance
with the sentence specified in the law or ordinance that defines the
crime but, in any event, it shall not exceed three hundred sixty-four
days.

§ 2. Section 70.15 of the penal law is anmended by addi ng a new subdi -
vision 1-a to read as foll ows:

1-a. (a) Notwi thstanding the provisions of any other |aw, whenever the
phrase "one year" or "three hundred sixty-five days" or "365 days" or
any simlar phrase appears in any provision of this chapter or any other
law in reference to the definite sentence or maxi numdefinite sentence
of inprisonnent that is inposed, or has been inposed, or may be inposed
after enactnent of this subdivision, for a m sdeneanor conviction in
this state, such phrase shall nean, be interpreted and be applied as
three hundred sixty-four days.

(b) The anendatory provisions of this subdivision are aneliorative and
shall apply to all persons who are sentenced before, on or after the
effective date of this subdivision, for a crine committed before, on or
after the effective date of this subdivision.

(c) Any sentence for a m sdeneanor conviction inposed prior to the
effective date of this subdivision that is a definite sentence of inpri-

sonnent of one year, or three hundred sixty-five days, shall, by opera-
tion of law, be changed to, nean and be interpreted and applied as a
sentence of three hundred sixty-four days. In addition to any other

right of a person to obtain a record of a proceedi ng against himor her,
a person so sentenced prior to the effective date of this subdivision
shall be entitled to obtain, fromthe crimnal court or the clerk there-
of, a certificate of conviction, as described in subdivision one of
section 60.60 of the crimnal procedure law, setting forth such sentence
as the sentence specified in this paragraph.

(d) Any sentence for a misdeneanor conviction inposed prior to the
effective date of this subdivision that is other than a definite
sentence of inprisonnent of one year nmay be set aside, upon npotion of
the def endant under section 440.20 of the crimnal procedure law based
on a showing that the judgnent and sentence under the lawin effect at
the tine of conviction inposed prior to the effective date of this
subdivision is likely to result in severe collateral consequences, in
order to pernit the court to resentence the defendant in accordance with
the anmendatory provisions of this subdivision.

(e) Resentence by operation of lawis without prejudice to an individ-
ual seeking further relief pursuant to paragraph (i) of subdivision one
of section 440.10 of the crimnal procedure law. Nothing in this section
is intended to dimnish or abrogate any rights or renedies otherw se
available to the individual

§ 3. Paragraph (i) of subdivision 1 of section 440.10 of the criminal
procedure |aw, as anended by chapter 368 of the |aws of 2015, the open-
i ng paragraph as anended by chapter 189 of the |laws of 2018, is anended
and a new paragraph (j) is added to read as foll ows:

(i) The judgrment is a conviction where the arresting charge was under
section 240.37 (loitering for the purpose of engaging in a prostitution
of fense, provided that the defendant was not alleged to be loitering for
the purpose of patronizing a person for prostitution or pronoting pros-
titution) or 230.00 (prostitution) or 230.03 (prostitution in a school
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zone) of the penal law, and the defendant's participation in the offense
was a result of having been a victimof sex trafficking under section
230. 34 of the penal law, sex trafficking of a child wunder section
230. 34-a of the penal law, |abor trafficking under section 135.35 of the
penal |aw, aggravated |abor trafficking under section 135.37 of the
penal |aw, conpelling prostitution under section 230.33 of the pena
law, or trafficking in persons under the Trafficking Victins Protection
Act (United States Code, title 22, chapter 78); provided that

(i) a notion under this paragraph shall be made with due diligence,
after the defendant has ceased to be a victimof such trafficking or
conmpel ling prostitution crine or has sought services for victins of such
trafficking or conpelling prostitution crine, subject to reasonable
concerns for the safety of the defendant, famly nenbers of the defend-
ant, or other victins of such trafficking or conpelling prostitution
crime that nmay be |jeopardized by the bringing of such notion, or for
ot her reasons consistent with the purpose of this paragraph; and

(ii) official docunentation of the defendant's status as a victim of
trafficking, conpelling prostitution or trafficking in persons at the
time of the offense froma federal, state or |ocal government agency
shall create a presunption that the defendant's participation in the
of fense was a result of having been a victimof sex trafficking, conpel-
ling prostitution or trafficking in persons, but shall not be required
for granting a notion under this paragraph[-];_or

(j) The judgnent is a conviction for a class A or unclassified nisde-
neanor entered prior to the effective date of this paragraph and satis-
fies the ground prescribed in paragraph (h) of this subdivision. There
shall be a rebuttable presunption that a conviction by plea to such an
of fense was not knowing and voluntary, based on severe or ongoing colla-
teral consequences, including potential or actual inmgration conse-
quences, and there shall be a rebuttable presunption that a conviction
by verdict constitutes cruel and unusual punishnent under section five
of article one of the state constitution based on such consequences.

8 4. Section 440.10 of the crimnal procedure |aw is anmended by adding
a new subdivision 9 to read as foll ows:

9. Upon granting of such a notion, the court may either:

(a) Wth the consent of the people, vacate the judgnent or nodify the
judgnent by reducing it to one of conviction for a | esser offense; or

(b) Vacate the judgnent and order a new trial wherein the defendant
enters a plea to the sane offense in order to permt the court to resen-
tence the defendant in accordance wth the anmendatory provisions of
subdi vi sion one-a of section 70.15 of the penal |aw

8 5. This act shall take effect inmediately.




