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AN ACT to amend the social services law and the mental hygiene law, in
relation to violations of safety conditions in adult care facilities

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Par agraph (b) of subdivision 4 of section 460-d of the
soci al services |law, as anmended by chapter 733 of the laws of 1994, is
anended to read as foll ows:

(b) No operating certificate shall be revoked, suspended or limted
wi thout a hearing held in accordance wth procedures established by
departnent regulations, which procedures shall require that notice of
the time and place of the hearing, and notice of the charges, shall be
served in person or by certified mai|l addressed to the facility at | east
thirty days prior to the date of the hearing. A witten answer to the
charges may be filed with the departnent not |ess than ten business days
prior to the date of the hearing. An operating certificate may, never-
thel ess, be suspended or limted without a hearing for a period not in
excess of sixty days, upon witten notice to the facility following a
finding by the departnent that the public health, or an individual's
heal th, safety or welfare, are in immnent danger; provided, however,
that if the departnent denpbnstrates reasonable efforts to conmence a
hearing within such sixty day period and to conplete such hearing within
a reasonable period of tinme, the hearing officer may authorize the
departnent to extend the period of suspension or limtation for an
appropriate period of tinme, but in no event beyond an additional thirty

days.

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] isoldlawto be omtted
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8§ 2. Subdivision 7 of section 460-d of the social services |aw, as
added by chapter 669 of the laws of 1977, paragraph (a) as anended by
chapter 719 of the laws of 1989, paragraph (b) as anmended by chapter 524
of the laws of 1984, subparagraph 2 of paragraph (b) as anended by chap-
ter 733 of the laws of 1994, is anended to read as foll ows:

7. (a) The department shall adopt regulations establishing civil
penalties of up to [ere] two thousand dollars per day per violation,
and, for identical repeat violations occurring within twelve nonths of a
violation for which a penalty was assessed, up to three thousand dollars
per day per violation to be assessed against all adult care facilities
except facilities operated by a social services district for violations
of (i) regulations of the departnment pertaining to the care of residents
in such facilities, (ii) paragraph (a) of subdivision three of section
four hundred sixty-one-a of this [chapter] article, or (iii) an order
i ssued pursuant to subdivision eight of this section. The regul ations
shall specify the violations subject to penalty and the amount of the
penalty to be assessed in connection with each such violation and shal
specify that only civil penalties of up to [esre] two thousand dollars
per day per violation shall be assessed pursuant to this paragraph
against an adult care facility found responsible for an act of retali-
ation or reprisal against any resident, enployee, or other person for
having filed a complaint with or having provided information to any | ong
termcare [patient] onbudsman functioning in accordance wth section
[ Hve—hundred—forty—four—or—five-hundredforty-—five] two hundred ei gh-
teen of the [exeecutive] elder |aw.

(b) [£2] In addition to any other civil or crimnal penalty provided
by law, the departnent shall have the power to assess civil penalties in
accordance with its regulations adopted pursuant to paragraph (a) of
this subdivision, after a hearing conducted in accordance wth the
procedures established by regulations of the departnment. Such procedures
shall require that notice of the tinme and place of the hearing, together
with a statement of charges of violations, shall be served in person or
by certified mail addressed to the facility at least thirty days prior
to the date of the hearing. The statenment of charges of violations shal
set forth the existence of the violations, the anobunt of penalty for
which it may becone liable and the steps which nust be taken to rectify
the violation and, where applicable, a statenment that the departnent
contends that a penalty may be inposed under this paragraph regardless
of rectification. An answer to the charges of violations, in witing,
shall be filed with the departnment, not |ess than ten days prior to the
date of hearing. The answer shall notify the departnment of the facili-
ty's position with respect to each of the charges and shall include al
matters which if not disclosed in the answer would be likely to take the
departnent by surprise. The conmm ssioner, or a nenber of his staff who
i s designated and authorized by himto hold such hearing, may in his
discretion allow the facility to prove any matter not included in the
answer .

(c) (1) Wiere the facility satisfactorily denonstrates that it either
had rectified the violations wthin thirty days of receiving witten
notification of the results of the inspection pursuant to section four
hundred sixty-one-a of this [ehapter] article, or had submitted wthin
thirty days an acceptable plan for rectification and was rectifying the
violations in accordance with the steps and within the additional peri-
ods of time as accepted by the departnment in such plan, [#e] the depart-
ment shall determine that the penalty wunder this section shall be
reduced from what otherwise would be inposed, or waived, except as
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provi ded in subparagraph two of this paragraph. The departnment shal
reduce the penalty under this paragraph, if it finds two of the foll ow
ing mtigating circunstances, and it nmay waive the penalty under this
paragraph if it finds three of the following nitigating circunstances:

(i) the cause of the violationis not a w despread or chronic, and
material. nonconpliance with statutory or regulatory requirenents;

(ii) fewer than three residents were materially and directly affected
by the violation;

(iii) the facility has not been assessed a civil penalty nor been
cited for nore than fifteen violations in the thirty nonths preceding
the violation; or

(iv) the facility corrected the violation within fourteen days, or if
delay of rectification was occasioned by the departnent or was not the

fault of the facility, it corrected the violation pronptly thereafter.

Hhe—result—oi—

&3] No fine shall be reduced or waived for a violation that:

(i) endangered any resident. Endangernent is defined as:

(A) the total or substantial failure of the facility's fire detection
or prevention systens, or energency evacuation procedures prescribed by
departnent safety standard regul ati ons;

[£-45] (B) the retention of any resident who has been eval uated by the
resident's physician as being nedically or nentally unsuited for care in
the facility or as requiring placement in a hospital or residential
health <care facility and for whomthe operator is not naking persistent
efforts to secure appropriate placenent;

[(-] (C) the failure in systemic practices and procedures which
shall be defined as widespread or chronic, and material, nonconpliance
wth statutory or regulatory requirenents;

[~~] (D) the failure of the operator to protect the safety of the
residents, or take actions as required by department regulations in the
event of a resident's illness or accident;

[&5] (E) the failure of the operator to provide at all times super-
vi sion of residents by nunbers of staff at |east equivalent to the night
staffing requirenment set forth in departnent regul ations; or

[&+] (F) unreasonable threats of retaliation or taking reprisals,
including but not limted to unreasonable threats of eviction or hospi-
talization against any resident, enployee or other person who makes a
conpl ai nt concerning the operation of an adult care facility, partic-
ipates in the investigation of a conplaint or is the subject of an
action identified in a conplaint[-—

}he—depa#%nen%—shaLL—spee+Ly—+n—+%s—#egHL&LL@ns—%hese——#egu#a%#ens——%e

o

(ii) resulted in harmto any resident, including but not limted to:

(A) physical harm

(B) loss or denial of access to noney or other personal property:; or

(O being the object of words or conduct that constitute bullying,
harassnent, humliation, infantilization, intimdation, taunt, ridicule,
or athreat:; or
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(iii) is a repeat violation. Repeat violation is defined as a
violation for which the facility was cited by the departnent at any tinme
in the previous twelve nonths.

(d) Upon the request of the departnent, the attorney general may
commence an action in any court of conpetent jurisdiction against any
facility subject to the provisions of this section, and agai nst any
person or corporation operating such facility, for the recovery of any
penalty assessed by the departnent in accordance with the provisions of
thi s subdi vi sion

[5] (e) Any such penalty assessed by the departnent nmay be released
or compromised by the departnment, subject to and consistent with para-
graph (c) of this subdivision, before the matter has been referred to
the attorney general, and where such matter has been referred to the
attorney general, any such penalty may be rel eased or conpronised and
any action comrenced to recover the sane may be settled and di scontinued
by the attorney general, after considering paragraph (c) of this subdi -
vision and with the consent of the departnent.

8 3. Paragraphs (a) and (b) of subdivision 9 of section 460-d of the
soci al services |law, paragraph (a) as anended by chapter 558 of the |aws
of 1999 and paragraph (b) as added by chapter 848 of the | aws of 1992,
are anended to read as foll ows:

(a) The department shall have authority to inpose a civil penalty [ret

i ] consistent with section twelve
of the public health |aw against, and to issue an order requiring the
closing of, after notice and opportunity to be heard, any facility which
does not possess a valid operating certificate issued by the departnent
and is an adult care facility subject to the provisions of this article
and the regul ations of the departnment. A hearing shall be conducted in
accordance with procedures established by departnent regul ati ons which
procedures shall require that notice of the determnation that the
facility is an adult care facility and the reasons for such determ -
nation and notice of the tinme and place of the hearing be served in
person on the operator, owner or prinme lessor, if any, or by certified

mail, return receipt requested, addressed to such person and received at
| east twenty days prior to the date of the hearing. |If such operator,
owner or prime lessor, if any, is not known to the departnent, then

service nmay be nade by posting a copy thereof in a conspicuous place
within the facility or by sending a copy thereof by certified mail,
return recei pt requested, addressed to the facility. A witten answer to
the notice of violation may be filed with the departnent not |ess than
five days prior to the date of the hearing. Denonstration by the facil-
ity that it possessed an operating certificate issued pursuant to this
article, article twenty-eight of the public health law or article
si xteen, [twenty~three-] thirty-one or thirty-two of the mental hygi ene
law at the tine the hearing was comenced shall constitute a conplete
defense to any charges nmade pursuant to this subdivision.

(b) [Ihe—penaLLy—auLheL+zed7by—Lh+s—seGL+en—shaL}—beg+g—}e—;un—§hLLLy

The subm ssion of an application by the operator for an operating
certificate for the facility shall not act as a bar to the inposition of
a penalty against the operator of an unlicensed adult care facility.

8 4. Paragraph (c) of subdivision 9 of section 460-d of the soci al
services |law is anended by addi ng a new subparagraph (iv) to read as
fol | ows:
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(iv) 1f the departnent of health determines, based on a conplaint or
other facts known to the departnent, that there is reason to believe
that an individual or entity is operating an adult honme, enriched hous-
ing program or residence for adults which does not possess a valid
operating certificate issued by the departnent, and that one or nore
conditions or activities at such facility constitute or are likely to
give rise to an imediate danger to the health of the residents, and
awaiting a court order pursuant to subparagraph (iii) of this paragraph
would be seriously detrinental to the health of such residents, the
departnent of health may. notw thstanding an objection by the operator,
adninistrator or other person in charge, inspect the entire prenises,
whi ch shall include access to all dwellings on the said property which
house tenants/occupants as well as access to such tenants/occupants., for
the purpose of ascertaining whether such danger exists or is likely to
arise on an inmediate basis. The departnent of health may request the
assistance of local law enforcenment for purposes of carrying out such
inspection and nay take any appropriate action if it deternmines that
such danger exists or is likely to arise, including issuing a witten
notice directing the operator, admnistrator or other person in charge
of such facility to cease or correct the condition or activity at issue.
As pronptly as possible thereafter, wthin a period not to exceed
fifteen days, the conm ssioner shall provide the operator an opportunity
to be heard and to present any proof that such condition or activity
does not constitute a danger to the health of the residents of such
facility. The attorney general, upon request of the departnent of
health, shall be authorized to apply to the suprene court in the county
in which the facility is |located for an order for any appropriate addi-
tional relief.

8 5. Subdivision 11 of section 460-d of the social services |aw, as
amended by section 154 of subpart B of part C of chapter 62 of the |aws
of 2011, is anmended to read as foll ows:

11. On or before issuance by the departnent to an adult care facility
operator of official witten notice of: the proposed revocation, suspen-
sion or denial of the operator's operating certificate; the Ilimtation
of the operating certificate with respect to new adni ssions; the issu-
ance of a department order or conmissioner's order; the seeking of equi-
table relief pursuant to this section; the [proposed] assessnent of
civil penalties for violations of the provisions of [subparagraph—twe
of] paragraph [ (c) of subdivision seven of this section or place-
ment on the "do not refer list" pursuant to subdivision fifteen of this
section, witten notice also shall be given to the appropriate office of
the departnent of nmental hygi ene, departnent of corrections and conmuni -
ty supervision and | ocal social services districts, and provided further
that the departnment of health shall notify hospitals, residential health
care facilities and adult care facilities in the locality in which such
facility is located that such notice has been issued. Upon resolution of
such enforcement action the departnent shall within ten days notify the
appropriate office of the departnment of nental hygiene, departnent of
corrections and conmunity supervision, |ocal social services districts
[ard]. hospitals, residential health care facilities and adult care
facilities.

8 6. Subdivision 12 of section 460-d of the social services |law, as
anended by section 42 of part B of chapter 58 of the laws of 2004, is
anmended to read as foll ows:

12. [Seetal] Hospitals, residential health care facilities, adult care
facilities, social services districts and other |ocal government enti-
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ties established pursuant to this chapter shall be prohibited from
making referrals for admissions to adult care facilities that have
received official witten notice regarding: the proposed revocation,
suspension or denial of the operator's operating certificate; the Iim-
tation of the operating certificate with respect to new adm ssions; the
i ssuance of departnment order or comm ssioner's orders; the seeking of
equitable relief pursuant to this section|[—the—proposed—assessapnt—of
paragraph—{b)—of—subdiH-si-or—seven—-of—this—section]; or the facility's
pl acement on the "do not refer list" pursuant to subdivision fifteen of
this section.

8§ 7. Section 460-d of the social services law is anended by adding a
new subdi vision 18 to read as fol |l ows:

18. When the departnent of health issues official witten notice to an
operator of a proposed action specified in subdivision eleven of this
section, and the departnent determines that there is a condition which
constitutes an immnent danger to the health, safety or welfare of any
resident, the departnment may prohibit that operator from adnitting any
new resident to the facility until the departnment determ nes that there
is no longer an inmm nent danger to the health, safety or welfare of any
resident.

§ 8. Section 461-c of the social services law is amended by adding a
new subdi vision 10 to read as foll ows:

10. The operator of an adult hone or an enriched housing program shal
provide to prospective residents who inquire about adm ssion, and shal
post on its website, a copy of t he facility's appr oved
adni ssi on/ resi dency agreenent.

8 9. The closing paragraph of subdivision 3 of section 461-d of the
social services law, as added by chapter 601 of the laws of 1981, is
anmended to read as foll ows:

Wai ver of any provision [eonptained—wthin] of this subdivision by a
resident of an adult care facility or by the resident's |egal represen-
tative or resident representative, with respect to a resident of an
adult hone, residence for adults or enriched housing program shall be
voi d.

8§ 10. Section 46l1-e of the social services law is anended by adding a
new subdi vision 3-a to read as foll ows:

3-a. Every adult honme and enriched housi ng program shall

(a) Post in a pronminent position in the facility so as to be accessi -
ble to all residents and to the general public:

(i) a summary of any report of inspection based on a conplaint issued
by the departnent of health to the facility within the previous year
which resulted in the paynent of a fine or penalty by the facility; and

(ii) notice of residents' right to review reports under paragraph (b)
of this subdivision.

(b) Provide to any resident and each applicant for adm sSsion an oppor-
tunity to review any report of inspection based on a conplaint issued by
the departnent of health to the facility within the previous year.

(c) Provide to the resident council a summary of any report of
inspection based on a conplaint issued by the departnent of health with-
in fourteen days of receipt by the facility.

8§ 11. Paragraphs (a), (b) and (c) of subdivision 2 of section 461-a of
the social services |aw, paragraphs (a) and (c) as anended by chapter
735 of the laws of 1994 and paragraph (b) as anended by chapter 601 of
the laws of 1981, are anended to read as foll ows:
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(a) Wth respect to adult care facilities the departnment shall conduct
a mni num of one unannounced inspection of each such facility to deter-
m ne the adequacy of care being rendered, pursuant to the foll ow ng:

(1) Such facilities [+receing—the—departrent—s—hi-ghest—rating] deter-
mned by the departnent to be in conpliance or substantial conpliance
with applicable statutes and regul ations, based on the facility's nopst
recent inspection, shall be inspected at |[|east once every eighteen
mont hs on an unannounced basi s.

(2) Al other such facilities shall be inspected on an wunannounced
basis no less than annually. The comm ssioner nay provide for nore
frequent inspections of any such facilities. Such inspection shall not
be required with respect to any facility for which the comm ssioner has
del egated responsibility for inspection and supervision to a social
services official pursuant to section four hundred sixty-c of this
[ ehapter] article. Any enployee of the departnent or a social services
district who gives or causes to be given advance notice of such unan-
nounced inspections to any unauthorized persons shall, in addition to
any ot her penalty provided by |aw, be suspended by the departnent or the
social services district fromall duties without pay for at least five
days or for such greater period of time as the departnment or social
services district shall determi ne. Any such suspension shall be nmade by
the departnment or social services district in accordance with all other
appl i cabl e provisions of |aw

(b) [Fhe—departrent—or—a—sosial——serrces—district—where—approprate-

adult care facility

ien] An inspection of an

under this section shall include, but shall not be |imted to, exam na-
tion of the nedical, dietary and social services records of the facility
as well as the m ni mum standards of construction, |ife safety standards,

qual ity and adequacy of care, rights of residents, paynents and al
other areas of operation. The purpose of any inspection shall be to
determ ne conpliance with requirements of applicable provisions of |[|aw
and regul ati ons of the departnent.

(c) () An inspection report shall be made of each inspection which
shall clearly identify and indicate in detail each area of operation,
i ncluding, but not limted to, the prem ses, equipnent, personnel, resi-
dent care and services, and whether [eaeh] any such area of operation or
any of its conponent parts is [e~s] not in conpliance with the regu-
| ations of the departnment and all other applicable requirenents. It also

shall identify those areas of operation or any of its conponent parts
found not in conpliance as a result of failure in system c practices and
procedures. The operator shall be notified of the results of the

i nspection in a manner to be determ ned by regul ations of the departnent
and shall subnmit a witten plan of correction to the departnment within
thirty calendar days fromthe date the inspection report is received.
The departnent shall notify the operator of the acceptability of the
plan of correction wthin thirty calendar days of the departnent's
recei pt of such plan. Such notification shall contain directions as nay
be appropriate as to the nmanner and tinme in which conpliance with appli-
cable requirenents of law or regulations of the departnent shall be
ef f ect ed.

(ii) The departnent shall also require the operator of an adult hone,_
enri ched housing program or residence for adults to devel op, biannually
update and inplenent plans for quality assurance activities for each
area of operation. Quality assurance activities include but are not
limted to, devel opnent and mai ntenance of performance standards, neas-
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urenment of adherence to such standards and to applicable state and | oca
|l aws and regul ations, identification of performance failures, design,
and i nplenmentation of corrective action.

8 12. Subparagraphs (1) and (I11) of paragraph 2 of subdivision (i) of
section 29.15 of the nmental hygiene | aw, as anended by chapter 168 of
the | aws of 2010, are anmended to read as foll ows:

(1) A patient about to be discharged or conditionally rel eased froma
departnent facility |licensed or operated by the office for people wth
devel opnental disabilities or from an inpatient facility operated or
Iicensed by the office of alcoholismand substance abuse services or the
office of mental health to an adult honme, enriched housing program or
residence for adults, as defined in section two of the social services
law, shall be referred only to such honme or residence that is consistent
with that patient's needs and that operates pursuant to section four
hundred sixty of the social services |law, provided further that: (A) for
a departnent facility |icensed or operated by the office for people with
devel opnental disabilities or for an inpatient facility operated by the
of fice of alcoholismand substance abuse services or the office of
mental health, the facility director retains authority to deternine
whet her the honme, program or residence is consistent with that patient's
needs and (B) such referral shall be nade to the patient's honme county
whenever possible or appropriate.

(I'l') No patient about to be discharged or conditionally rel eased from
a departnent facility |icensed or operated by the office for people with
devel opnental disabilities or froman inpatient facility operated or
licensed by the office of alcoholismand substance abuse services or the
office of nmental health shall be referred to any adult hone, enriched
housi ng program or residence for adults, as defined in section tw of
the social services |law, which has received an official witten notice
fromthe departnment of health of: (A) the proposed revocation, suspen-
sion or denial of its operating certificate; (B) the limtation of its
operating certificate with respect to new admi ssions; (C the issuance
of a department of health order or comm ssioner of health's order or the
seeking of equitable relief pursuant to section four hundred sixty-d of
the social services law, (D) the proposed assessnment of civil penalties
for wviolations of the provisions of [subparagraph—twe—ef] paragraph
[8)>] (c) of subdivision seven of section four hundred sixty-d of the
soci al services law, or placenent on the "do not refer list" pursuant to
subdivision fifteen of section four hundred sixty-d of the social
services law. Referrals may resume when such enforcenment actions are
resol ved

8§ 13. Severability clause. If any provision of this act, or any appli-
cation of any provision of this act, is heldto be invalid, or to
violate or be inconsistent with any federal Ilaw or regulation, that
shall not affect the validity or effectiveness of any other provision of
this act, which can be given effect w thout that provision or applica-
tion; and to that end, the provisions and applications of this act are
sever abl e.

8 14. This act shall take effect on the ninetieth day after it shal
have becone a law. Effective inmediately, the comissioner of health
shall rmake regulations and take other actions necessary to inplenent
this act on that date.




