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STATE OF NEW YORK

9953

| N ASSEMBLY

February 27, 2018

Introduced by M of A ENGEBRIGHT -- read once and referred to the
Committee on Environnental Conservation

AN ACT to anend the environmental conservation |law, the alcoholic bever-
age control law and the state finance law, in relation to establishing
gui del i nes for carryout bag waste reduction

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Article 27 of the environnental conservation |aw is amended
by adding a newtitle 28 to read as foll ows:
TITLE 28
CARRYQUT BAG WASTE REDUCTI ON
Section 27-2801. Definitions.
27-2802. Charges.
27-2803. Additional obligations for stores.
27-2804. Deposit and disposition of fees.
27-2805. Violations.
27-2806. Preenption of local |aw
8§ 27-2801. Definitions.

As used in this article:

1. "Carryout bag" neans a bag nade of plastic, paper, or other materi-
al that is intended for the purpose of carrying purchased itens and is
provided by a store to a custonmer at the point of sale and that is not a
reusabl e grocery bag;

2. "Exenpt bag" neans a bag intended to directly contain food, includ-
ing, but not limted to sandwi ch bags, handl el ess produce bags and bags
provided by a pharnacy to carry prescription drugs;

3. "Store" neans a general vendor, or a retail or wholesale establish-
nent engaged in the sale of personal, consuner or household itens
including but not limted to drug stores, pharmacies, grocery stores,
supermarkets, conveni ence food stores or foodmarts that provide carryout

bags to consuners in which to place itens purchased or obtained at such

establishnments. Such termshall not include food service establishnents,

nobil e food service establishnents, or energency food providers or

501(c)(3) organizations:

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onmitted.
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4. "Reusable grocery bag" neans a bag with handles that is specif-
ically designed and manufactured for nmultiple reuse that is provided by
a store to a custoner at the point of sale and capable of carrying twen-
ty-two pounds over a distance of one hundred and seventy-five feet for a
mnimum of one hundred and twenty-five uses and is either (a) nade of
cloth or other nmachine washable fabric, or (b) nade of durable plastic
that is at least 2.25 mls thick, neasured according to the ASTM stand-
ard D6988-13;

5. "Mobile food vendor" neans a self-contained food service operation,
located in a readily npvable pushcart, notorized wheeled or towed vehi-
cle, used to store, prepare, display or serve food intended for individ-
ual portion service.

8§ 27-2802. Charges.

1. (a) Stores shall charge a fee of no less than ten cents for each
carryout bag or reusable grocery bag provided to any person. No store
shall charge nore than twenty-five cents for each carryout bag. This
charge shall be incurred by the custoner at the point of sale, and will
appear as a separate charge on the receipt received by the custoner for
the purchased itens.

(b) The store collecting fees pursuant to paragraph (a) of this subdi-
vision shall retain twenty percent of all such fees and shall remt the
remaining eighty percent of all such fees to the conm ssioner of taxa-
tion and finance in accordance with the provisions of section 27-2804 of
this title for deposit to the credit of the environnmental protection
fund established pursuant to section ninety-two-s of the state finance
| aw. All such funds shall be nade available to localities for the
purpose of pollution reduction, cleanup., and education, and purchasing
and distributing reusable bags, with priority given to |l ow and fi xed-in-
cone comunities.

2. (a) No store shall charge a carryout bag fee for bags of any kind
provided by the custonmer in lieu of a carryout bag of any kind provided
by any such store.

(b) No store shall be required to charge such fee for an exenpt bag.

3. No store shall prevent a person fromusing a bag of any kind that
they have brought to any such store for purposes of carrying goods from
such store.

4. Al stores that provide carryout bags to custoners shall provide
carryout bags free of charge for itens purchased at such stores by any
person using the New York state supplenental nutritional assistance
program or the New York state special supplenental nutrition program for
wonen, infants and children as a full or partial paynent.

5. The departnent shall promulgate all necessary or desirable rules
and requlations to effect the purposes set forth in this title and
educate the general public about such purposes. The departnent shal
conduct outreach prograns to educate the general public about such
pur poses and shall publicize such rules and regulations on its website.
8§ 27-2803. Additional obligations for stores.

1. All stores subject to the provisions of this title shall post signs
provi ded or approved by the departnent at or near points of sale |ocated
in_ such covered stores to notify custoners of the provisions of this
section.

2. No store subject to the provisions of this title shall provide a
credit to any person specifically for the purpose of offsetting or
avoi ding the carryout bag charge required by section 27-2802 of this
title.
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3. Astore may not charge a fee pursuant to subdivision one of section
27-2802 of this title, for a reusable grocery bag that neets the
requirenents of subdivision four of section 27-2801 of this title and
which is distributed to a custoner without charge during a limted dura-
tion pronotional event, not to exceed fourteen days per year

4. Paper carryout bags subject to provisions of this title shal
contain a mninmumof forty percent post-consuner recycled content.

5. No store shall distribute any plastic carryout bags to its custom
ers unless such bags are exenpt bags as defined in subdivision tw of
section 27-2801 of this title.

8§ 27-2804. Deposit and disposition of fees.

1. Each store collecting fees as provided in section 27-2802 of this
title shall deposit all such fees collected into a designated carryout
bag account. Such store shall hold the anmpunts in the carryout bag
account in trust for the state. A carryout bag account shall be an
interest-bearing account established in a banking institution [ocated in
this state, the deposits in which are insured by an agency of the feder-
al governnent. Deposits of such anpbunts into the carryout bag account

shal | be made not less frequently than every five business days. Al
interest, dividends and returns earned on nonies in the carryout bag
account shall be paid directly into said account. The npnies in such

account shall be kept separate and apart fromall other nonies in the
possession of the store. The conmmi ssioner of taxation and finance may
specify a system of account and records to be maintained with respect to
accounts established under this subdivision.

2. Each store shall file quarterly reports with the conm ssioner of
taxation and finance on a formand in the nmanner prescribed by such
conm ssioner. The conmissioner of taxation and finance nmay require such
reports to be filed electronically. The quarterly reports required by
this subdivision shall be filed for the quarterly periods ending on the
last day of My, August, Novenber and February of each year, and each
such report shall be filed within twenty days after the end of the quar-
terly period covered thereby. Each such report shall include all infor-
mation such conmi ssioner shall deternine appropriate including but not
limted to the following informtion:

a. the balance in the carryout bag account at the beginning of the
quarter for which the report is prepared;

b. all such deposits credited to the carryout bag account and al
interest, dividends or returns received on such account, during such
quarter;

c. all service charges on the account, and all paynents made pursuant
to subdivision three of this section; and

d. the balance in the carryout bag account at the close of such quar-
ter.

3. a. An anpunt equal to eighty percent of the bal ance outstanding in
the carryout bag account at the close of each quarter shall be paid to
the conm ssioner of taxation and finance at the tine the report provided
for in subdivision two of this sectionis required to be filed. The
conm ssioner of taxation and finance may require that the paynents be
made electronically. The remnining twenty percent of the balance
outstanding at the close of each quarter shall be the nonies of the
store and nmay be wthdrawn from such account by the store. If the
provisions of this section with respect to such account have not been
fully conplied wth, each store shall pay to such comm ssioner at such
tine, inlieu of the anpunt described in the preceding sentence, an

anount equal to the balance which would have been outstanding on such
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date had such provisions been fully conplied with. The comi ssioner of
taxation and finance nmmy require that the paynents be nade el ectron-

ically.
b. A store who ceases to do business in this state as a store shal
file a final report and renit paynent of eighty percent of all anpunts

remaining in the carryout bag account as of the close of the store's
| ast day of business. The conmi ssioner of taxation and finance may
require that the paynents be made electronically. The store shall indi-
cate on the report that it is a "final report”. The final report is due
to be filed with paynent twenty days after the close of the quarterly
period in which the store ceases to do business.

4. All nonies collected or received by the departnent of taxation and
finance pursuant to this title shall be deposited to the credit of the
conptroller with such responsi bl e banks, banking houses or trust conpa-
nies as may be designated by the conptroller. Such deposits shall be
kept separate and apart fromall other nonies in the possession of the
conptroller. The conptroller shall require adequate security from al
such depositories. The conptroller nust, by the tenth day of each nonth,
pay into the state treasury to the credit of the environnenta
protection fund established pursuant to section ninety-two-s of the
state finance law the revenue deposited under this subdivision during
the preceding calendar nonth and remaining to the conptroller's credit
on the last day of that precedi ng nonth.

5. The commi ssioner and the conm ssioner of taxation and finance shal
promul gate, and shall consult each other in pronmulgating, such rules and
regulations as nay be necessary to effectuate the purposes of this
title. The commissioner and the comm ssioner of taxation and finance
shall provide all necessary aid and assistance to each other, including
the sharing of any information that is necessary to their respective
adninistration and enforcenent responsibilities pur suant to t he
provisions of this title.

6. a. Any store in operation prior to the effective date of this
title, nust apply within three nonths of the effective date of this
title to the commissioner of taxation and finance for registration to
collect fees as provided in section 27-2802 of this title. Any store
conmencing operations on or after three nonths fromthe effective date
of this title shall apply for reqgistration prior to collecting any fees.
Such application shall be in a formprescribed by the conmm ssioner of
taxation and finance and shall require such informtion deened to be
necessary for proper adnmnistration of this title. The comm ssioner of
taxation and finance may require that applications for reqgistration nust
be subnmitted electronically. The conm ssioner of taxation and finance
shall electronically issue a store registration certificate in a form
prescribed by the conmmissioner of taxation and finance within fifteen
days of receipt of such application or may take an additional ten days
if the conmissioner of taxation and finance deens it necessary to
consult with the conm ssioner before issuing such registration certif-
icate. A registration certificate issued pursuant to this subdivision
may be issued for a specified termof not less than three years and
shall be subject to renewal in accordance with procedures specified by
the conm ssioner of taxation and finance. The commissioner of taxation
and finance shall furnish to the comm ssioner a conplete list of regis-
tered stores and shall continually update such list as warranted. The
conm ssioner shall share any infornmation with the comm ssioner of taxa-
tion and finance that is necessary for the admnistration of this subdi-
Vi si on.
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b. The conmmi ssioner of taxation and finance shall have the authority
to revoke or refuse to renew any reqgistration issued pursuant to this
subdi vi si on when he or she has deternmined or has been infornmed by the
conm ssioner that any of the provisions of this title or rules and requ-
lations pronul gated thereunder have been violated. Such violations shal
include, but not be limted to, the failure to file quarterly reports,
the failure to nmake paynments pursuant to this subdivision, the providing
of false or fraudulent information to either the departnent of taxation
and finance or the departnent, or knowi ngly aiding or abetting another
person in violating any of the provisions of this title. A notice of
proposed revocation or non-renewal shall be given to the store in the
nanner prescribed for a notice of deficiency of tax and all the
provisions applicable to a notice of deficiency under article twenty-
seven of the tax law shall apply to a notice issued pursuant to this

par agraph, insofar as such provisions can be nade applicable to a notice

authorized by this paragraph, with such nodifications as my be neces-
sary in order to adapt the | anguage of such provisions to the notice

aut hori zed by this paragraph. Al such notices issued by the comm ssion-
er of taxation and finance pursuant to this paragraph shall contain a
statenent advising the store that the revocation or non-renewal of
registration may be challenged through a hearing process and the peti-
tion for such a challenge nust be filed with the comm ssioner of taxa-
tion and finance within ninety days after such notice is issued. A store
whose registration has been so revoked or not renewed shall cease to do
business in this state, until this title has been conplied with and a
new reqgi stration has been issued.

7. The commissioner of taxation and finance may require the mainte-
nance of such accounts, records or docunents relating to the collection
of fees for carryout bags, by any store as such conmi ssioner nmay deem
appropriate for the adnmnistration of this section. Such conm ssioner
nmay make exam nations, including the conduct of store inspections during
regular business hours, with respect to the accounts, records or docu-
nents required to be nmaintai ned under this subdivision. Such accounts,
records and docunents shall be preserved for a period of three years,
except that such conm ssioner may consent to their destruction wthin
that period or may require that they be kept |onger. Such accounts,
records and docunents may be kept within the neaning of this subdivision
when reproduced by any photographic, photostatic, mcrofilm mcro-card
m ni ature photographic or other process which actually reproduces the
original accounts, records or docunents.

8. If any store fails or refuses to file a report or furnish any
information requested in witing by the departnent of taxation and
finance or the departnent, the departnent of taxation and finance with
the assistance of the departnent may, from any information in its
possession, make an estimate of the deficiency and collect such defi-
ciency fromsuch store.

8 27-2805. Violations.

1. Any retailer who shall violate any provision of this title shal
receive a warning notice for the first such violation. A retailer shal
be liable to the state of New York for a civil penalty of two hundred
fifty dollars for the first violation after receiving a warning and five
hundred dollars for any subsequent violation in the sane cal endar year
For purposes of this section, each commercial transaction shall consti-
tute no nore than one violation. A hearing or opportunity to be heard
shall be provided prior to the assessnment of any civil penalty.
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2. 1t shall not be a violation of this title for a general vendor or
green cart to fail to provide a receipt to a custoner with an item zed
charge for a carryout bag fee.

3. (a) The departnent, the departnent of agriculture and narkets., the
departnent of health, and the attorney general are hereby authorized to
enforce the provisions of this title, and all nonies collected shall be
deposited to the credit of the environnental protection fund established
pursuant to section ninety-two-s of the state finance |aw

(b) The provisions of this section may also be enforced by a county,
city, town or village and the local legislative body thereof nay adopt
local laws, ordinances or regulations consistent with this title provid-
ing for the enforcenent of such provisions.

4. Any fines that are collected by the state during proceedings by the
state to enforce the provisions of this title shall be retained by the
state. Any fines that are collected by a municipality during proceedi ngs
by the mnmunicipality to enforce the provisions of this title against a
retailer located in the nunicipality shall be retained by the nunici-

pality.
8§ 27-2806. Preenption of local |aw
Jurisdiction in all nmatters pertaining to carryout bags is vested

exclusively in the state. Any provision of any local law or ordinance,
or any rule or reqgulation pronulgated thereto, governing charges or bans
related to carryout bags shall, upon the effective date of this title

be preenpted. Provided, however, nothing in this section shall preclude
a local law or ordinance, or any rule or regulation frominplenenting a
hi gher fee for carryout bags or reusable grocery bags, or a ban on addi -
tional types of carryout bags.

8§ 2. Subdivision 4 of section 63 of the alcoholic beverage contro
law, as anended by section 1 of chapter 360 of the laws of 2017, is
amended to read as foll ows:

4. No licensee under this section shall be engaged in any other busi-
ness on the licensed prem ses. The sale of lottery tickets, when duly
aut horized and | awfully conducted, the sale of carryout bags as defined
in_ subdivision one of section 27-2801 of the environnental conservation
law and reusable grocery bags as defined in subdivision four of section
27-2801 of the environmental conservation [aw, the sale of corkscrews or
the sale of ice or the sale of publications, including prerecorded video
and/or audio cassette tapes, or educational semnminars, designed to help
educate consunmers in their knowl edge and appreciation of alcoholic
beverages, as defined in section three of this chapter and all owed
pursuant to their |license, or the sale of non-carbonated, non-flavored
m neral waters, spring waters and drinking waters or the sale of glasses
designed for the consunption of wi ne, racks designed for the storage of
wi ne, and devices designed to mnimze oxidation in bottles of wne
whi ch have been uncorked, or the sale of gift bags, gift boxes, or wap-
ping, for alcoholic beverages purchased at the |licensed preni ses shal
not constitute engaging in another business within the neaning of this
subdivision. Any fee obtained fromthe sale of an educational sem nar
shall not be considered as a fee for any tasting that nmay be offered
during an educational sem nar, provided that such tastings are avail able
to persons who have not paid to attend the seminar and all tastings are
conducted in accordance with section sixty-three-a of this article.

8 3. Subdivision 4 of section 63 of the alcoholic beverage contro
law, as anended by section 2 of chapter 360 of the |laws of 2017, is
amended to read as foll ows:
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4. No licensee under this section shall be engaged in any other busi-
ness on the licensed prem ses. The sale of lottery tickets, when duly
aut hori zed and | awfully conducted, the sale of carryout bags as defined
in subdivision one of section 27-2801 of the environnental conservation
|law and reusable grocery bags as defined in subdivision four of section
27-2801 of the environmental conservation [aw, the sale of corkscrews or
the sale of ice or the sale of publications, including prerecorded video
and/ or audi o cassette tapes, or educational sem nars, designed to help
educate consunmers in their knowl edge and appreciation of alcoholic
beverages, as defined in section three of this chapter and allowed
pursuant to their license, or the sale of non-carbonated, non-flavored
m neral waters, spring waters and drinking waters or the sale of glasses
desi gned for the consunption of w ne, racks designed for the storage of
wine, and devices designed to mnimnmze oxidation in bottles of w ne
whi ch have been uncorked, shall not constitute engagi ng in another busi-
ness within the neaning of this subdivision. Any fee obtained from the
sale of an educational sem nar shall not be considered as a fee for any
tasting that may be offered during an educational sem nar, provided that
such tastings are available to persons who have not paid to attend the
seminar and all tastings are conducted in accordance with section
sixty-three-a of this article.

8 4. Subdivision 3 and paragraph (b) of subdivision 6 of section 92-s
of the state finance |aw, subdivision 3 as anended by section 2-a of
part JJ of chapter 58 of the |laws of 2017 and paragraph (b) of subdivi-
sion 6 as anended by section 3 of part U of chapter 58 of the |aws of
2016, are anmended to read as follows:

3. Such fund shall consist of the anpbunt of revenue collected wthin
the state fromthe ambunt of revenue, interest and penalties deposited
pursuant to section fourteen hundred twenty-one of the tax law, the
amount of fees and penalties received fromeasenents or | eases pursuant
to subdivision fourteen of section seventy-five of the public |lands |aw
and the noney received as annual service charges pursuant to section
four hundred four-n of the vehicle and traffic |law, all noneys required
to be deposited therein fromthe contingency reserve fund pursuant to
section two hundred ninety-four of chapter fifty-seven of the laws of
nineteen hundred ninety-three, all noneys required to be deposited
pursuant to section thirteen of chapter six hundred ten of the laws of
nineteen hundred ninety-three, repaynents of |oans nmade pursuant to
section 54-0511 of the environnental conservation law, all nobneys to be
deposited fromthe Northville settlenent pursuant to section one hundred
twenty-four of chapter three hundred nine of the |aws of nineteen
hundred ni nety-six, provided however, that such noneys shall only be
used for the cost of the purchase of private lands in the core area of
the central Suffol k pine barrens pursuant to a consent order wth the
Northville industries signed on OCctober thirteenth, nineteen hundred
ninety-four and the related resource restoration and replacenment plan
the ampunt of penalties required to be deposited therein by section
71-2724 of the environnmental conservation |aw, all noneys required to be
deposited pursuant to article thirty-three of the environnental conser-
vation law, all fees collected pursuant to subdivision eight of section
70-0117 of the environmental conservation law, all noneys collected
pursuant to title thirty-three of article fifteen of the environnental
conservation law, beginning with the fiscal year comrencing on Apri
first, two thousand thirteen, nineteen mllion dollars, and all fiscal
years thereafter, twenty-three mllion dollars plus all funds received
by the state each fiscal year in excess of the greater of the anpunt
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received fromApril first, two thousand twelve through March thirty-
first, two thousand thirteen or one hundred twenty-two nillion two
hundred thousand dollars, fromthe paynments collected pursuant to subdi-
vision four of section 27-1012 of the environmental conservation |aw
[and], all funds collected pursuant to section 27-1015 of the environ-
mental conservation | aw, provided such funds shall not be |ess than four
mllion dollars for the fiscal year commencing April first, two thousand
thirteen, and not less than eight mllion dollars for all fiscal years
thereafter, all noneys required to be deposited pursuant to section
27-2804 of the environmental conservation |Iaw and all other npbneys cred-
ited or transferred thereto fromany other fund or source pursuant to
law. Al such revenue shall be initially deposited into the environ-
mental protection fund, for application as provided in subdivision five
of this section.

(b) Mneys fromthe solid waste account shall be available, pursuant
to appropriation and upon certificate of approval of availability by the
di rector of the budget, for any non-hazardous municipal landfill closure
project; rmunicipal waste reduction or recycling project, as defined in
article fifty-four of the environnental conservation law, for the
purposes of section two hundred sixty-one and section two hundred
sixty-four of the econom c devel opnent |aw, any project for the devel op-
ment, updating or revision of local solid waste nmanagenent plans pursu-
ant to sections 27-0107 and 27-0109 of the environmental conservation
I aw, environnental justice projects and grants and for the devel opnent
of the pesticide sales and use data base pursuant to title twelve of
article thirty-three of the environnental conservation |aw__ provided
that all funds collected pursuant to title twenty-eight of article twen-
ty-seven of the environnental conservation |aw shall be nade available
to localities for the purpose of pollution reduction, cleanup, and
education, and purchasing and distributing reusable bags, with priority
given to low and fixed-incone conmmunities.

8 5. This act shall take effect on the two hundred seventieth day
after it shall have becone a | aw, provided that the anmendnents to subdi-
vision 4 of section 63 of the alcoholic beverage control |aw made by
section two of this act shall be subject to the expiration and reversion
of such subdivision pursuant to section 18 of chapter 297 of the | aws of
2016, as anended, when upon such date the provisions of section three of
this act shall take effect.




