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STATE OF NEW YORK

8155

2017- 2018 Regul ar Sessi ons

| N ASSEMBLY

May 31, 2017

Introduced by M of A MORELLE, WEINSTEIN -- read once and referred to
the Commttee on Judiciary

AN ACT to anend the civil rights law, in relation to the right of
publicity; and to amend the civil practice law and rules, in relation
to the tineliness of comencenent of an action for violation of the
right of publicity

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Section 50 of the civil rights law is renunbered section
50-f and a new section 50 is added to read as foll ows:

8 50. Definitions. For the purposes of sections fifty-f, fifty-g
fifty-h and fifty-one of this article, the following terns shall have
the foll owi ng neani ngs:

1. "Characteristic" neans a distinctive appearance, gesture or manhner-
ismrecognized as an identifying attribute of an individual

2. "Deceased individual® neans any individual, including his or her
nane, voice, signature or likeness, regardless of the individual's place
of donmicile, residence or citizenship at the tine of death or otherw se,
who has di ed.

3. "Secretary" neans the secretary of state.

4. "Fund-raising" neans an organi zed activity to solicit donations of
noney or other goods or services frompersons or entities by an organ-
ization, conpany or public entity.

5. "Individual" neans a natural person, living or dead.

6. "Likeness" neans an i nage, photograph, painting, sketching, nodel,
diagram or other recognizable representation of an individual's face or
body, and includes a characteristic.

7. "Name" neans the actual or assuned nane, or nicknane, of a living
or deceased individual that identifies that individual.

8. "Person" neans any natural person, firm association, partnership
corporation, conpany, syndicate, receiver, compn law trust, conserva-

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is oldlawto be omtted.
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tor, statutory trust, or any other entity by whatever nane known or
however organized, forned or created, and includes not-for-profit corpo-
rations, associations, educational and religious institutions, politica
parties, and conmmunity, civic or other organizations.

9. "Photograph" neans any photograph or photographic reproduction
still or noving, or any videotape, online or live television trans-
m ssion, of any individual, in which the individual is readily identifi-
able.

10. "Registration to establish a claimof right" neans a reqgistration

by a person claimng to be a successor in interest in the right of
publicity of a deceased individual with the departnment of state.

11. "Signature" neans a handwitten or otherwise legally binding form
of an individual's nane, witten or authorized by that individual, that
di stinguishes the individual fromall other individuals.

§ 2. Section 50-f of the civil rights law, as relettered by section
one of this act, is anended to read as foll ows:

8§ 50-f. Right of [pr—waey] publicity for living and deceased individ-

ual s. [Arpe#seﬂ?—#+#n+o#—so#pe#aL+en—%ha;—uses—#e#—aéve#;+8fng—pu#pesesr

m-sdempanor—] A living or deceased individual's nane, voice, signature
and |likeness, individually and collectively known as his or her right of
publicity, is personal property, freely transferable or descendible, in
whole or in part, by contract or by neans of any trust or testanmentary
instrument, whether such contract, trust or testamentary instrunent was
entered into or executed before or after the effective date of the chap-
ter of the laws of two thousand seventeen which anended this section

Such right of publicity shall not be used without obtaining the witten
consent of the individual, his or her successors or assigns as provided
for in the provisions of this article pertaining to the right of public-
ity or, inthe case of a minor, of his or her parent or guardian

8§ 3. The civil rights law is anended by adding two new sections 50-g
and 50-h to read as foll ows:

8 50-g. Duration of an individual's right of publicity. Every individ-
ual's right of publicity shall continue to exist for forty vears after
his or her death, and does not expire upon the death of the individual
regardl ess of whether the law of the domicile, residence or citizenship
of the individual at the tinme of death or otherw se recognizes a simlar
or identical property right.

8 50-h. Methods of transfer and conveyance. 1. The rights recogni zed
under the provisions of this article pertaining to the right of public-
ity are freely transferable and descendible, in whole or in part, by the
fol | owi ng:

(a) contract:

(b) license;

(c) qgift;

(d) trust:;

(e) testanmentary docunent. The rights shall vest in the persons enti-
tled to the right of publicity under the testanentary instrunent of the
deceased individual effective as of the date of that individual's death.
In the absence of an express transfer in a testanentary instrunent of
the deceased individual's right of publicity, a provision in the testa-
nentary instrument that provides for the disposition of the residue of
the deceased individual's assets shall be effective to transfer the
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rights recognized wunder this article in accordance with the terns of
that provision; and

(f) intestate succession. The right to publicity of an individua
dving intestate shall be distributed under the laws of intestate
succession, and the rights and renedies of this article nmay be exercised
and enforced by a person or persons who possess at least a fifty-one
percent interest of the individual's right of publicity. Such persons
shall rmake a proportional accounting to, and shall act at all times in
good faith with respect to, any other person in whom the rights being
enf orced have vest ed.

2. The rights established by the provisions of this article pertaining
to the right of publicity shall also be freely transferable or descendi -
ble by any subsequent owner of the deceased individual's right to
publicity as recognized by this article. Nothing in the provisions of
this article pertaining to the right of publicity shall be construed to
render invalid or unenforceable any contract entered into by a deceased
individual during his or her lifetine by which the deceased individua
assigned the rights, in whole or in part, to use his or her right of
publicity as defined in this article.

3. If any deceased individual does not transfer his or her rights
under this section by contract, license, qgift, trust or testanentary
document, and there are no surviving persons as described in paragraph
(f) of subdivision one of this section, then the property rights associ -
ated with the deceased individual's right of publicity shall term nate

4. Any person clainmng to be a successor in interest to the right of
publicity of a deceased individual under this article or a licensee of a
deceased individual's right of publicity shall register that claimwth
the secretary on a formprescribed by the secretary and upon paynent of
a fee of fifty dollars. The formshall include the nanme and date of
death of the deceased individual, the nane and address of the clai mant,
the basis of the claim and a sworn affidavit under penalty of perjury
as to the rights clained. Clains registered under this registry and
information regarding such successors in interest to the deceased indi-
vidual's right of publicity shall be public records.

5. Upon receipt and after filing of any docunent pursuant to this
section, the secretary shall post the docunent along with the entire
registry of persons clainming to be successors in interest to the
deceased individual's right of publicity or a registered |icensee under
this section upon an internet website developed by the secretary for
such purpose. The secretary may reproduce by digital or other neans any
of the filings or docunents and destroy the original filing or docunent.

6. The secretary is authorized to promul gate such regulations as he or
she shall deem necessary to inplenent the provisions of subdivisions
four and five of this section.

7. No action shall be brought under the provisions of this article
pertaining to the right of publicity by reason of any use of a deceased
individual's right of publicity occurring after the expiration of the
duration of the right of publicity as provided in section fifty-g of
this article. Furthernore, no action may be brought under the provisions
of this article pertaining to the right of publicity for a violation of
a deceased individual's right of publicity unless the claim is redgis-
tered and posted on the secretary's public internet website within forty
vears of such individual's death

8. If there is aright of publicity registration for a deceased indi-
vidual ., any person seeking to license right of publicity for the indi-
vidual shall have the right to rely upon such registration and posting
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and thereby presune that the person who has reqgistered and posted his or
her claimon the secretary's public internet website has the right to
assign or license the deceased individual's right of publicity. The
registration and posting of a person's claimto a deceased individual's
right of publicity on the secretary's public internet website shal
constitute a defense to an action brought under the provisions of this
article pertaining to the right of publicity.

9. Any person who knowi ngly nmakes a false or fraudulent representation
in connection with a registration with the secretary to establish a
claim to a deceased individual's right of publicity pursuant to this
section shall be liable for any damages sustained as a result of the
false or fraudulent registration as deternmined by a court of conpetent
jurisdiction.

10. Any docunent filed with the secretary. whether such docunent is a
reproduction or an original, may be destroyed by the secretary forty-
seven vears after the death of the individual whose right of publicity
has been registered therein. The secretary shall renpve any docunent
regi stered and posted upon the public internet website upon showi ng of a
court order froma court of conpetent jurisdiction that a person claim
ing to be a successor ininterest to a deceased individual's right of
publicity has no property rights in the right of publicity of the
deceased.

11. Nothing contained in the provisions of this article related to the
right of publicity shall be deened to abrogate or otherwise linmt any
rights or renedies otherw se conferred by federal or state | aw.

8 4. Section 51 of the civil rights |law, as amended by chapter 674 of
the laws of 1995, is anended to read as foll ows:

8 b51. Action for injunction and for damages. 1. Applicability. The
provisions of this article related to the right of publicity apply to an
act or event that occurs within New York, regardless of a deceased indi-
vidual's domcile, residence or citizenship. Furthernore, the rights
recognized under the provisions of this article pertaining to the right
of publicity, shall be deened to exist at the tine of death regardless
of the donmicile, residence or citizenship of any deceased individual.

2. Exceptions. Consent for wuse of another individual's right of
publicity as provided in the provisions of this article pertaining to
the right of publicity shall not be required when used in connection
with the foll ow ng:

(a) news, public affairs or sports broadcast, including the pronption
of and advertising for a sports broadcast, an account of public interest
or a political canpaign;

(b) in:

(i) a play, book, magazine, newspaper, nusical conposition, visual
work, work of art, audiovisual work, radio or television program if it
is fictional or nonfictional entertainnent. or a dramatic, literary or
nusi cal work;

(ii) a work of political, public interest or newsworthy value includ-
ing a conmment, criticism parody, satire or a transformative creation of
a work of authorship; or

(iii) an advertisenent or commercial announcenent for any of the works
described in paragraph (a) of this subdivision or this paragraph; or

(c) use of the right of publicity of a deceased individual where the
| i censee or successor in interest has failed to register and post a
claim of right under section fifty-h of this article until such tine as
a claimof right has been registered and posted as required under such
section.
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3. Limted imunity. Owmers or enployees of any medium used for adver-
tising including, but not limted to, newspapers, nmgazines, radio and
tel evision networks and stations, cable television systens, billboards,
and transit ads, by whomany use of an individual's right of publicity
for comercial purposes in violation of that individual's right of
publicity is published or dissemnated, shall not be liable under the
provisions of this article pertaining to the right of publicity unless
it is established that the owners or enployees had know edge of the
unaut horized use as prohibited by the provisions of this article
pertaining to the right of publicity.

4. Action for injunction and for danmages. Any |[persen] individua
either living or deceased whose [Rare—porttait—picte—or—voice] right
of publicity is wused within this state for advert|S|ng pur poses [Q¥JL
for the purposes of trade or for purposes of fund-raising or solicita-
tion of donations, without the witten consent first obtained as [abeve]
provided [#&] in the provisions of this article pertaining to the right
of publicity is entitled to maintain an equitable action for violation
of the individual's right of publicity in the supreme court of this
state against the person[———L++n¥—e#—ee#pe#a%+en] so using his [rame-

i ] or her right of publicity, to prevent and
restrain the wuse thereof; and nmay al so sue and recover damages for any
i njuries sustained includinq an _anount equal to the greater of seven
hundred fifty dollars or conpensatory damages by reason of such use and
if the defendant shall have knowingly used such person's [rafe-
porttait—pietre—or—voiece] right of publicity in such manner as is
forbi dden or declared to be unlawful by [seetion—ifty] the provisions
of this article relating to the right of publicity, the [ finder of
fact, in its discretion, may award exenpl ary damages. [But—hrething] A
violation of an individual's right of publicity may occur without regard
to whether the use or activity is for profit or not-for-profit.

5. No defense. It shall not constitute a defense to an action for
violation of an individual's right of publicity that such violation
includes nore than one individual

6. Use and transfer. Nothing contained in this article shall be so

construed as to prevent any [persen—H+m-e+—ecorporation] individual or

person fromselling or otherwi se transferring any nmaterial containing
such [naﬂE———p9¥L¥a+¥——p+GLH¥€—Q¥—¥G+Ge] right of publicity as provided

in the provisions of this article relating to the right of publicity in
what ever nmedium to any user of such [pase—pori+rait—pictre—or—voice]
right of publicity, or to any third party for sale or transfer directly
or indirectly to such a wuser, for use in a manner |awful under this

articl e[ —rething] .

7. Phot ographers. Nothing contained in this article shall be so
construed as to prevent any person[ —H+m-o—eorporatioh—| practicing
t he profession of photography, from exhi biting [#—e+—about—his—or—its
estab-shaert] speC|nens of the work of such [establshmrent] photogra-
pher, unless the sane is continued by such person[ —H+m-or—corporation]
after written notice objecting thereto has been given by the [person]
indi vidual portrayed] —and—nrothing].

8. Manufacturers, witers, conposers and artists. Nothing contained in
this article shall be so construed as to prevent any person[——#+#n+e#
corporatioen] fromusing the [nane——pe#L#a+L——p+GLH#e—e#—¥e+se—eL] i ght
of publicity owned by any manufacturer or dealer in connection mnth t he
goods, wares and nerchandi se manufactured, produced or dealt in by [k
the nmanufacturer which [he] has been sold or disposed of wth such

[ pare—portt+ait—pieture—or—voice] right of publicity used in connection
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therewith; or fromusing the [nane——peL%#a+%——p+s%a#e—e¥—~%»+mﬂ right of
publicity of any author, conposer or artist in connection with his or

her literary, nusical or artistic productions which he or she has sold
or disposed of wth such [rare—porttrait—pieture—or—voilce] right of
publicity used in connection therewth.

9. Copyright owners of a sound recording. Nothing contained in this
section shall be construed to prohibit the copyright owner of a sound
recording fromdisposing of, dealing in, licensing or selling that sound
recording to any party, if the right to dispose of, deal in, license or
sell such sound recordi ng has been conferred by contract or other wit-
ten docunent by such I|V|ng person or the hol der of such right. [hb%h+ng

10. Term nation of post nortemright of publicity. Nothing in the

provisions of this article pertaining to the right of publicity shall be
construed as prohibiting the use of the deceased individual's right of
publicity that occurs after the expiration of forty years following his
or her death. Nor shall anything in the provisions of this article
pertaining to the right of publicity be construed as creating liability
or giving rise to any renedy for any actions or conduct involving the
use of a deceased individual's right of publicity that occurred prior to
the effective date of the chapter of the laws of two thousand seventeen
whi ch anended this section.

11. Statute of Limtations. Actions brought under the provisions of
this article pertaining to the right of publicity shall be comenced
within one vear of the date of discovery of the injury to the plaintiff
or fromthe date through the exercise of due diligence such injury
shoul d have been di scovered by the plaintiff, whichever is earlier.

§ 5. The section headi ng and subdivision 3 of section 215 of the civil
practice law and rules are anended to read as foll ows:

Actions to be commenced within one year: against sheriff, coroner or
constable; for escape of prisoner; for assault, battery, false inprison-
ment, malicious prosecution, libel or slander; for violation of right of
[ pHaey] publicity; for penalty given to inforner; on arbitration
awar d.

3. an action to recover danmages for assault, battery, false inprison-
ment, nmalicious prosecution, libel, slander, fal se words causi ng speci al
danages or aviolation of the right of [pHvaey] publicity under
[ sectioniiity-—one] article five of the civil rights | aw,

8 6. This act shall take effect on the one hundred eightieth day after
it shall have beconme a |law, and shall apply to deceased individuals who
died on or after such date.




