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STATE OF NEW YORK

8472

| N SENATE

May 8, 2018

Introduced by Sen. MARCELLINO -- read tw ce and ordered printed, and
when printed to be conmitted to the Conmittee on Environnental Conser-
vation

AN ACT to anend the environnental conservation law, in relation to the
"Brownfield cleanup progrant exceedances of the track 1 soil cleanup
obj ectives, to clarifying the operative docunments that describe the
approved renedial action for a brownfield site, and to incorporating
provisions related to soil vapor intrusion; and to anend the tax |aw,
inrelation to the brownfield redevel opnent tax credit

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Section 27-1405 of the environnental conservation law is
anmended by addi ng two new subdivisions 32 and 33 to read as foll ows:

32. "Renedial work plan" or "renedial action work plan" shall nean a
docunent that describes all conponents of a renedial action plan
selected by the volunteer or participant and approved by the depart nent
in consultation with the departnent of health.

33. "Renedial action cover systens"” shall nean engineering controls
conprised of physical barriers enployed to actively or passively
contain, stabilize, or nonitor contanination, restrict the novenent of
contanmnation to ensure the long-term effectiveness of the renedial
program or elimnate exposure pathways to contamnhation, and may
i ncl ude:

(a) soil cover systens in |andscaped or exposed soil areas, which
must :

(i) be conprised of soil or other unregulated material as set forth in
6 NYCRR Part 375 and otherw se conplies with applicable regulations; and

(ii) not exceed the applicable soil cleanup objectives for use of the
site pursuant to applicable requlations; or

(b) hardscape cover systens defined as physical layer of solid inper-
vious material such as concrete, asphalt, or other hard surfaces, on the
exterior, such as sidewal ks or asphalt or interior, such as foundation
slabs or sidewalls of a building, which is designed to serve a renedial

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] is oldlawto be omtted.
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pur pose notw thstanding that the hardscape cover systemmy also serve
anot her purpose for building construction or end use of the site.

8 2. Section 27-1409 of the environmental conservation law is anended
by adding a new subdivision 9-a to read as foll ows:

9-a. One stating that the renmedial party or parties executing the
agreenent shall receive the applicable tax credits provided in section
twenty-one of the tax law, as added by section one of part H of chapter
one of the laws of two thousand three, and section twenty-two of the tax
law, subsequent to receipt of a certificate of conpletion pursuant to
section 27-1419 of this article;

8 3. Section 27-1411 of the environnental conservation lawis anended
by adding a new subdivision 7 to read as foll ows:

7. The departnent may, at its option. prepare a decision docunent to
sunmari ze the major conponents of the selected and approved renedy
described in the renedial work plan or the renedial action work plan to
assist the public in understanding the remedy; provided however, that
such decision docunent shall not supersede the requirenents for the
renmedy under the renedial work plan or the renedial action work plan and
shall not represent a conplete or final description of the renedy.

8 4. Subdivision 4 of section 27-1415 of the environnmental conserva-
tion law, as anmended by section 7 of part A of chapter 577 of the | aws
of 2004, is anended to read as foll ows:

4. Tracks. The conmm ssioner, in consultation with the conm ssi oner of
heal th, shall propose within twelve nonths and thereafter tinely promnul -
gate regul ations which create a multi-track approach for the renedi ation
of contamination, and, comencing on the effective date of such regu-
lations, utilize such multi-track approach. Such regulations shal
provide that groundwater wuse in Tracks 2, 3 or 4 can be either
restricted or unrestricted. The tracks shall be as follows:

(a) Track 1: The renedial program shall achieve a soil cleanup |evel
that wll allowthe site to be used for any purpose without restriction
and wi thout reliance on the long-term enploynent of institutional or
engi neering control s[——anrd—shall] to achieve the contam nant-specific
renmedi al action objectives for soil which conformwith those contained
in the generic table of contam nant-specific renedial action objectives
for unrestricted use devel oped pursuant to subdivision six of this
secti on. Provi ded, however, that volunteers whose proposed renedial
program for the renediati on of groundwater or soil vapor may require the
| ong-term enpl oynent of institutional or engineering controls after the
bul k reduction of groundwater contam nation to asynptotic |evels has
been achieved or, if residual soil vapor remains present froman on-site
or off-site soil vapor source, but whose soil cleanup program would
otherwise conform with the soil renediation requirenments necessary to
qualify for Track 1, shall qualify for Track 1. In the event the saoi
vapor source entirely emanates froman off-site source onto the Track 1
renediated site, the long-termenploynent of institutional or engineer-
ing controls can remain part of the approved long-termrenedy while
still maintaining the site's Track 1 status, provided: (i) the Track 1
renedi ated site's owner shall be responsible for maintenance of the soi
vapor mtigation renedy, whether in the formof a vapor barrier system
or _a passive or active sub slab depressurization treatnment system
either ex-situ or in-situ; and (ii) the Track 1 renediated site remins
in conpliance with the terns in an environnental easenent created and
recorded pursuant to title thirty-six of article seventy-one of this
chapter. In the event the planned land use of the site includes any
residential use, and the projected renediation plan is to achieve the
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Track 1 soil cleanup objectives pursuant to this subdivision, exceedanc-
es of the Track 1 soil cleanup objectives can be used to determne
Brownfield site eligibility.

(b) Track 2: The remedial program may include restrictions on the use
of the site or reliance on the Ilong-term enploynment of engineering
and/or institutional <controls to address residual contam nated soi

above bedrock still present above the Track 1 soil cleanup objectives,
or to address contam nated groundwater or soil vapor, but shall achieve
the contam nant-specific renedial action objectives for soil which

conform with those contained in one of the generic tables devel oped
pursuant to subdivision six of this section without the use of institu-
tional or engineering controls to reach such soil cleanup objectives.
The requirenment to achieve contaninant-specific soil cleanup objectives
is for all soils above bedrock.

(c) Track 3: The renedial program shall achi eve contam nant-specific
renedi al action objectives for soil which conformwith the criteria used
to devel op the generic tables for such objectives devel oped pursuant to
subdi vision six of this section but may use site specific data to deter-
m ne such obj ecti ves.

(d) Track 4: The renedial program shall achieve a cleanup |evel that
will be protective for the site's current, intended or reasonably antic-
i pated residential, comercial, or industrial use with restrictions and
with reliance on the |long-termenploynment of institutional or engineer-
ing controls to achieve such level. The regulations shall include a
provision requiring that a cleanup |evel which poses a risk in excee-
dance of an excess cancer risk of one in one nillion for carcinogenic
end points and a hazard index of one for non-cancer end points for a
specific contam nant at a specific site may be approved by the depart-
ment without requiring the use of institutional or engineering controls
to elimnate exposure only upon a site specific finding by the comms-
sioner, in consultation with the comr ssioner of health, that such |evel
shall be protective of public health and environnment. Such finding shal
be included in the draft renedial work plan for the site and fully
described in the notice and fact sheet provided for such work plan.

8§ 5. Section 27-1415 of the environnental conservation law is amended
by addi ng a new subdi vision 5-b to read as foll ows:

5-b. (a) Renedial action cover systens shall be included in the rene-
dial action for:

(i) a Track 3 or 4 site if residual soil exceeds any applicable soi
cl eanup objectives; or

(ii) a Track 1, 2, 3 or 4 renedial action site if the renmedial action
cover systemis required for nonitoring or to prevent exposure to resi-
dual contam nated groundwater; or

(iii) a Track 1, 2, 3 or 4 renedial action site if soil vapor miti-
gation is required due to an exceedance of an applicable soil vapor
level, and therefore, soil vapor mitigation nmethodol ogies such as a
vapor barrier or a passive or active sub slab depressurization treatnent
system either ex-situ or in-situ, is required to be covered by or inte-
grated into the hardscape cover system

(b) The thickness of a hardscape cover systemthat neets the renedial
action cover systemrequirenents nust:

(i) be at least one foot thick at sites where the hardscape cover
systemis being constructed in native soil post renediation; or

(ii) two feet thick for sites where structurally unsound soil, such as
historic fill or sand, remains present post renediation; and
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(iii) otherwise neet the requirenents of the New York building and
construction codes in effect at the tine of the renediation and the
requi renments of the New York state departnent of transportation standard
specifications, if applicable, and be certified by a |licensed profes-
sional engi neer.

8 6. The openi ng paragraph of subdivision 2 of section 27-1419 of the
environnental conservation |aw, as added by section 1 of part A of chap-
ter 1 of the laws of 2003, is anended to read as foll ows:

A final engineering report shall describe the final and conpleted
remedy that was inplenented during the renedial action work necessary
for the site's qualification for the certificate of conpletion, which is
approved by the departnent in consultation with the departnment of health
with respect to public health inpacts of the renedy and shall i ncl ude,
at a m ni mum

§ 7. Paragraph 2 of subdivision (b) of section 21 of the tax law, as
anended by section 23 of part BB of chapter 56 of the |aws of 2015, is
anended by to read as foll ows:

(2) (A) Site preparation costs. [Fhe]

(i) Wth respect to qualified sites for which the departnent of envi-
ronmental conservation has issued a notice to the taxpayer on or after
July first, two thousand fifteen that its request for participation has
been accepted under subdivision six of section 27-1405 of the environ-
mental conservation law, the term"site preparation costs" shall nean
all anmounts properly chargeable to a capital account, which are paid or
incurred and which are necessary to inplenent a site's investigation
remedi ation, or qualification for a certificate of conpletion, and shal
i nclude costs of: excavation; denolition; activities wundertaken under
the oversight of the department of |abor or in accordance with standards
established by the departnment of health to renediate and di spose of
regul ated materials including asbestos, |ead or polychlorinated biphe-
nyls; environmental consulting; engineering; |egal costs; transporta-
tion, disposal, treatnment or contai nnent of contam nated soil; renedi-
ation neasures taken to address contam nated soil vapor; renedial action
cover systens consistent with applicable regulations; physical support
of excavation; dewatering and other work to facilitate or enable renedi-
ation activities; sheeting, shoring, and other engineering controls
required to prevent off-site migration of contam nation fromthe quali -
fied site or migrating onto the qualified site; and the costs of fenc-
ing, tenporary electric wring, scaffolding, and security facilities
until such time as the certificate of conpletion has been issued. Site
preparation shall include all costs paid or incurred within sixty nmonths
after the last day of the tax year in which the certificate of
completion is issued that are necessary for conpliance with the certif-
i cate of conpletion or subsequent nodifications thereof, or the renedial
program defined in such certificate of conpletion including but not
limted to institutional controls, engineering controls, an approved
site managenent plan, and an environnmental easenent with respect to the
qualified site. Site preparation cost shall not include the costs of

[ found an /ot am H

] renedial action cover
systens pursuant to subdivision five-b of section 27-1415 of the envi -
ronnental conservation | aw.

(ii) Wth respect to qualified sites for which the departnent of envi-
ronnental conservation has issued a notice to the taxpayer before July
first, two thousand fifteen that its request for participation has been
accept ed under subdivision six of section 27-1405 of the environnental
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conservation law, "site preparation costs" shall nean all anounts prop-
erly chargeable to a capital account, (1) which are paid or incurred in
connection with a site's qualification for a certificate of conpletion
and may include, but nmay not be linmted to, costs for renediation neas-
ures taken to address contam nated soil vapor, renedial action cover
systens, and other engineering and institutional controls as described
in section 27-1415 of the environnmental conservation law, and (2) al

other site preparation costs paid or incurred in connection with prepar-
ing a site for the erection of a building or a conponent of a building,

or otherwise to establish a site as usable for its industrial, comrer-
cial (including the comercial developnent of residential housing).,
recreational or conservation purposes. Site preparation costs shal

include, but not be limted to, the costs of excavation, tenporary el ec-
tric wiring, scaffolding, denolition costs, and the costs of fencing and
security facilities. Site preparation costs shall not include the cost
of acquiring the site.

(B) Site preparation costs which are properly includible in the cost
or other basis for federal incone tax purposes of qualified tangible
property, as described in paragraph three of this subdivision, shall be
all owabl e for purposes of the calculation of the site preparation credit
conponent under paragraph two of subdivision (a) of this section, but
any such costs shall be excluded fromsuch qualified tangible property
basis for purposes of calculating the tangible property credit conponent
under paragraph three of subdivision (a) of this section.

§ 8. This act shall take effect inmmediately. Effective inmrediately,
the addition, amendnent and/or repeal of any rule or regulation neces-
sary for the inplementation of this act on its effective date are
aut hori zed and directed to be made and conpleted on or before such
effective date.




