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STATE OF NEW YORK

8321

| N SENATE

May 1, 2018

Introduced by Sen. HOYLMAN -- read twi ce and ordered printed, and when
printed to be conmitted to the Cormittee on Energy and Tel ecomuni -
cations

AN ACT to anmend the public service law, in relation to Internet neutral -
ity; and to anend the state finance |aw, the general municipal |aw,
the public authorities law and the econonmic development law, in
relation to requiring that procurenent contracts require conpliance
with Internet neutrality requirenents

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Legislative intent. The legislature finds and decl ares the

fol | owi ng:
(a) This act is adopted pursuant to the police power inherent in the
state of New York to protect and pronote the safety, life, public

heal th, public conveni ence, general prosperity, and well-being of socie-
ty, and the welfare of the state's population and econony, that are
i ncreasi ngly dependent on an open and neutral Internet.

(b) Al nopbst every sector of New York's econony, denocracy, and society
i s dependent on the open and neutral Internet that supports vital func-
tions regulated under the police power of the state, including, but not
limted to, each of the foll ow ng:

(1) police and energency services;

(2) health and safety services and infrastructure;

(3) utility services and infrastructure;

(4) transportation infrastructure and services, and the expansion of
zero- and | owenission transportation options;

(5) governnent services, voting, and denocratic decision naki ng proc-
esses;

(6) educati on;

(7) business and econom c activity;

(8) environnental nonitoring and protection, and achi evenent of state
envi ronnmental goal s; and

(9) land use regul ation.

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] isoldlawto be omtted
LBD14680- 02- 8
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8§ 2. The public service law is anended by adding a new article 12 to

read as foll ows:
ARTICLE 12
PROVI S| ONS RELATI NG TO | NTERNET SERVI CE PROVI DERS

Section 250. Definitions.

251. Internet neutrality.

252. Broadband Internet access eval uation.

253. Infrastructure awards.

254. Enforcenent.

255. Application.

8 250. Definitions. For purposes of this article, the foll owi ng defi-
nitions apply:

1. "Application-agnostic" neans not differentiating on the basis of
source, destination, Internet content, application, service, or device,
or class of Internet content, application, service, or device.

2. "Application-specific differential pricing" nmeans charging differ-
ent prices for Internet traffic to custoners on the basis of |nternet
content, application, service, or device, or class of Internet content,
application, service, or device, but does not include zero-rating.

3. "Broadband Internet access service" neans a nass-nmarket retai
service by wire or radio provided to custoners in New York that provides
the capability to transmt data to, and receive data from all or
substantially all Internet endpoints., including any capabilities that

are incidental to and enable the operation of the conmunications
service, but excluding dial-up Internet access service. "Broadband
Internet access service" also enconpasses any service provided to
custoners in New York that provides a functional equivalent of that
service or that is used to evade the protections set forth in this chap-
ter.

4. "Class of Internet content, application, service, or device" neans
Internet content, or a qgroup of Internet applications, services, or
devi ces, sharing a common characteristic, including, but not linmted to,
sharing the same source or destination, belonging to the sane type of
content, application, service, or device, using the sane application- or
transport-layer protocol, or having sinmilar technical characteristics,
including, but not linmted to, the size, sequencing. or tinmng of pack-
ets, or sensitivity to delay.

5. "Content, applications, or services" neans all Internet traffic
transmitted to or fromend users of a broadband |Internet access service,
including traffic that nay not fit clearly into any of these categories.

6. "Edge provider" neans any individual or entity that provides any
content, application, or service over the Internet, and any i ndividua
or entity that provides a device used for accessing any content, appli-
cation, or service over the Internet.

7. "End user" neans any individual or entity that uses a broadband
Internet access service.
8. "Internet service provider" or "ISP'" neans a business that provides

br oadband I nternet access service to an individual, corporation, govern-
nent, or other custoner in New York.

9. "ISP traffic exchange" neans the exchange of Internet traffic
destined for, or originating from an Internet service provider's end
users between the Internet service provider's network and another indi-
vidual or entity, including, but not I|imted to, an edge provider
content delivery network, or other network operator.

10. "Mass market" neans a service nmarketed and sold on a standardized
basis to residential custoners smal |l busi nesses, and ot her end-use
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custoners, including, but not linmted to, schools, institutions of high-
er learning, and libraries. The termalso includes broadband |nternet
access services purchased with support of the E-rate and Rural Health
program and simlar prograns at the federal and state level, regardl ess
of whether they are custonmi zed or individually negotiated, as well as
any broadband Internet access service offered using networks supported
by the Connect Anerica Fund or simlar prograns at the federal and state
| evel .

11. "Network managenent practice" neans a practice that has a prinmari-
ly technical network nmanagenent justification, but does not include
ot her business practices.

12. "Reasonable network managenent practice" neans a network manage-
nent practice that is primarily used for, and tailored to, achieving a
legitimate network managenent purpose, taking into account the partic-
ular network architecture and technology of the broadband |nternet
access service, and that is as application-agnostic as possible.

13. "Third-party paid prioritization" neans the nanagenent of an
Internet service provider's network to directly or indirectly favor sone
traffic over other traffic, including through the use of technigues such
as traffic shaping., prioritization, resource reservation, or other forns
of preferential traffic managenent, either: (a) in exchange for consid-
eration, nonetary or otherwise, froma third party; or (b) to benefit an
affiliated entity.

14. "Zero-rating" neans exenpting sone Internet traffic froma custom
er's data linmtation.

8 251. Internet neutrality. 1. It shall be unlawful for an |nternet
service provider, insofar as the provider is engaged in providing broad-
band Internet access service, to engage in any of the following actiyv-
ities:

(a) Blocking lawful content, applications, services, or non-harnfu
devi ces, subject to reasonabl e network nanagenent practices.

(b) Speeding up, slowing down., altering, restricting, interfering
with, or otherwise directly or indirectly favoring, disadvantaging, or
discrimnating between lawful Internet traffic on the basis of source
destination, Internet content, application, or service, or use of a
non-harnful device, or of <class of Internet content, application,
service, or non-harnful device, subject to reasonabl e network managenent
practices.

(c) Requiring consideration from edge providers, nonetary or other-
W se, in exchange for access to the Internet service provider's end
users, including, but not linmted to, requiring consideration for either
of the follow ng:

(i) transmitting Internet traffic to and fromthe Internet service
provider's end users.

(ii) refraining fromthe activities prohibited in paragraphs (a) and
(b) of this subdivision.

(d) Engaging in third-party paid prioritization.

e) Engaging in application-specific differential ricing or zero-rat-
ing in exchange for consideration, nonetary or otherwise, by third
parties.

(f) Zero-rating sone Internet content. applications, services, or
devices in a category of Internet content, applications, services, or
devices, but not the entire category.

(g) Engaging in application-specific differential pricing.

(h) Unreasonably interfering wth, or unreasonably disadvantaginag,

either an end user's ability to select, access, and use broadband |Inter-
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net access service or lawful Internet content, applications, services,
or devices of the end user's choice, or an edge provider's ability to
nake lawful content., applications, services, or devices available to an
end user., subject to reasonable network managenent practices.

(i) FEngaging in practices with respect to, related to, or in
connection with, ISP traffic exchange that have the purpose or effect of
circunventing or undernining the effectiveness of this section.

(j) Engaging in deceptive or msleading narketing practices that
msrepresent the treatnent of Internet traffic, content, applications,
services, or devices by the Internet service provider, or that m srepre-
sent the perfornmance characteristics or commercial terns of the broad-
band Internet access service to its custoners.

(k) Advertising, offering for sale, or selling broadband |nternet
access service wthout promnently disclosing with specificity al
aspects of the service advertised, offered for sale, or sold.

(1) Failing to publicly disclose accurate information regarding the
net wor k nanagenent practices, performance, and conmmercial ternms of its
broadband Internet access services sufficient for consuners to neke
inforned choices regarding use of those services and for content, appli-
cation, service, and device providers to develop., market, and maintain
Internet offerings.

(m Ofering or providing services other than broadband |nternet
access service that are delivered over the sanme last-mle connection as
the broadband Internet access service, if those services satisfy any of
the follow ng conditions:

(i) they are nmarketed, provide, or can be used as a functional equiv-
alent of broadband Internet access service.

(ii) they have the purpose or effect of circunventing or undernining
the effectiveness of this section.

(iii) they negatively affect the performance of broadband |nternet
access service.

2. (a) An Internet service provider nmay offer different types of tech-
nical treatnent to end users as part of its broadband |Internet access
service, without violating the provisions of subdivision one of this
section, if all of the following conditions exist:

(i) The different types of technical treatnent are equally available
to all Internet content., applications, services, and devices, and al
classes of Internet content, applications, services, and devices, and
the Internet service provider does not discrimnate in the provision of
the different types of technical treatnent on the basis of |nternet
content, application, service, or device, or class of Internet content,
application, service, or device.

(ii) The Internet service provider's end users are able to choose
whet her, when., and for which Internet content, applications, services,
or devices, or classes of Internet content, applications, services, or
devices, to use each type of technical treatnent.

(iii) The Internet service provider charges only its own broadband
Internet access service custoners for the use of the different types of
technical treatnent

(b) Any Internet service provider offering different types of techni-
cal treatnment pursuant to this subdivision shall notify the conmi ssion
and provide the comrission with a specinmen of any service contract that
it offers to custoners in New York.

(c) If an Internet service provider offers different types of techni-
cal treatnent pursuant to this subdivision, the comm ssion shall nonitor

the quality of the basic default service and establish mnimum quality
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requirenents if the offering of the different types of technical treat-
nent degrades the quality of the basic default service.

3. An Internet service provider may zero-rate Internet traffic in
application-agnostic ways, without violating the provisions of subdivi-
sion one of this section, provided that no consideration. nonetary or
otherwise, is provided by any third party in exchange for the provider's
decision to zero-rate or to not zero-rate traffic.

8 252. Broadband Internet access evaluation. The commission, in
consultation with the power authority of the state of New York, the NYS
Br oadband Program O fice and electrical corporations, shall evaluate the
role broadband Internet access and tools, especially as they relate to
private consuners, wll play in the future operation of the state's
power grid. The evaluation should consider at |least the foll ow ng:

1. the reliance of electrical corporations on consuner broadband
services to nmanage energy resources;

2. the inpact that paid prioritization, throttling, and blocking in
consuner broadband Internet service would have on resource nanhagenent
and grid reliability; and

3. the future cost to the state and agencies if state agencies need to
enter into long-term paid prioritization contracts if net neutrality
principles are no longer in place.

8§ 253. Infrastructure awards. 1. An award of noneys by the NYS Broad-
band Program O fice for the building of infrastructure for broadband
communi cations shall require the awardee to prevent any Internet service
provider that provides broadband Internet access service utilizing that
infrastructure from violating the provisions of section tw hundred
fifty-one of this article.

2. An award of npneys by the NYS Broadband Program Office for access
to the Internet shall prohibit any Internet service provider that
receives those noneys from violating the provisions of section two
hundred fifty-one of this article.

8§ 254, Enforcenent. In addition to the authority granted to the
conm ssion pursuant to this chapter, the attorney general nmay enforce
the provisions of this article to the extent pernmitted under section
sixty-three of the executive |aw

8 255. Application. Nothing in this article supersedes or linmts any
obligation, authorization, or ability of an Internet service provider to
address the needs of energency conmunications or |aw enforcenent, public
safety, or national security authorities.

§ 3. Section 219 of the public service |law is amended by adding a new
subdi vision 4 to read as foll ows:

4. (a) For purposes of this section, "application-agnostic." "applica-
tion-specific differential pricing," " br oadband | nt er net access
service," "class of Internet content, application, service, or device,"
"content., applications, or services," "edge provider." "end user,"
"Internet service provider," "ISP," "ISP traffic exchange," "nmss
mar ket ," "network managenment practice," "reasonable network nanagenent
practice," "third-party paid prioritization," and "zero-rating" have the

sane neanings as defined in section two hundred fifty of this chapter.
(b) A cable operator or video service provider that has been granted a
franchise, and any affiliate, insofar as the provider is engaged in
provi di ng broadband Internet access service, shall not engage in any of
the following activities:
(i) Blocking lawful content, applications, services, or non-harnful

devi ces, subject to reasonabl e network nanagenent practices.
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(ii) Speeding up, slowing down, altering, restricting, interfering
with, or otherwise directly or indirectly favoring, disadvantaging, or
discrimnating between lawful Internet traffic on the basis of source
destination, Internet content, application, or service, or use of a
non-harnful device, or of <class of Internet content. application,
service, or non-harnful device, subject to reasonabl e network managenent

ractices.
(iii) Requiring consideration from edge providers, nonetary or other-
wise, in exchange for access to the Internet service provider's end

users, including, but not linmted to, requiring consideration for either
of the follow ng:

(A) transmtting Internet traffic to and from the Internet service
provider's end users; and

(B) refraining fromthe activities prohibited in subparagraphs (i) and
(ii) of this paragraph.

(iv) Engaging in third-party paid prioritization.

(v) Engaging in application-specific differential pricing or zero-rat-
ing in exchange for consideration, nonetary or otherwise, by third
parties.

(vi) Zero-rating sone Internet content, applications, services, or
devices in a category of Internet content, applications, services, or
devices, but not the entire category.

(vii) Engaging in application-specific differential pricing.

viii) Unreasonably interfering with, or unreasonabl di sadvant agi n
either an end user's ability to select, access, and use broadband Inter-
net access service or lawful Internet content, applications, services,
or devices of the end user's choice, or an edge provider's ability to
nake lawful content. applications, services, or devices available to an
end user., subject to reasonable network managenent practices.

(ix) Engaging in practices wth respect to, related to, or in
connection with, ISP traffic exchange that have the purpose or effect of
circunventing or undernining the effectiveness of this subdivision.

(x) Engaging in deceptive or nisleading nmarketing practices that
m srepresent the treatnent of Internet traffic, content, applications,
services, or devices by the Internet service provider, or that m srepre-
sent the performance characteristics or commercial terns of the broad-
band Internet access service to its custoners.

(xi) Advertising, offering for sale, or selling broadband |nternet
access service wthout promnently disclosing with specificity al
aspects of the service advertised, offered for sale, or sold.

(xii) Failing to publicly disclose accurate information regarding the
network managenent practices, performance, and commercial terns of its
br oadband I nternet access services sufficient for consuners to nmke
inforned choices regarding use of those services and for content, appli-
cation, service, and device providers to develop, narket., and maintain
Internet offerings.

(xiii) Ofering or providing services other than broadband |nternet
access services that are delivered over the sane last-mle connection as
the broadband Internet access service, if those services satisfy any of
the follow ng conditions:

(A) they are nmarketed, provide, or can be used as a functional equiv-
alent of broadband Internet access service; or

(B) they have the purpose or effect of circunventing or underni ning
the effectiveness of this section; or

(C) they negatively affect the performance of broadband |nternet
access service.
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(c) (i) An Internet service provider may offer different types of
technical treatnment to end users as part of its broadband |nternet
access service if it neets the conditions specified in paragraph (a) of
subdi vision two of section two hundred fifty-one of this chapter.

(ii) An Internet service provider nmay zero-rate Internet traffic in
application-agnostic ways, provided that no consideration, nonetary or
otherwise, is provided by any third party in exchange for the provider's
decision to zero-rate or to not zero-rate traffic.

(d) In addition to the authority granted the comr ssion pursuant to
this chapter, the attorney general may enforce the provisions of this
article to the extent permitted under section sixty-three of the execu-
tive |aw

8 4. Section 119-a of the public service |law, as added by chapter 703
of the laws of 1978, is amended to read as foll ows:

8§ 119-a. Attachnents to utility poles; use of utility ducts, trenches
and conduits. 1. The commission shall ©prescribe just and reasonable
rates, ternms and conditions for attachnments to utility poles and the use
of wutility ducts, trenches and conduits. A just and reasonable rate
shall assure the utility of the recovery of not |ess than the additiona
cost of providing a pole attachnent or of wusing a trench, duct or
conduit nor more than the actual operating expenses and return on capi-
tal of the utility attributed to that portion of the pole, duct, trench
or conduit used. Wth respect to cable television or internet service
attachments and use, such portion shall be the percentage of total
usabl e space on a pole or the total capacity of the duct or conduit that
is occupied by the facilities of the user. Usable space shall be the
space on a utility pole above the nininum grade | evel which can be used
for the attachnment of wires and cabl es.

2. No pernmission shall be granted to a cable television or Internet
service provider for attachnments on utility poles as provided in this
section unless such Internet service provider is in conpliance with the
provi sions of section tw hundred fifty-one of this chapter.

8§ 5. Section 165 of the state finance law is anended by adding a new
subdi vision 9 to read as foll ows:

9. Internet neutrality. a. For purposes of this subdivision:

(i) "broadband Internet access service," "lInternet service provider,"
"net wor k managenent practice." and "reasonabl e network nanagenent prac-
tice" shall have the sane neanings as defined in section tw hundred
fifty of the public service |law, and

(ii) "the state" includes the state and any governnental agency or
political subdivision or public benefit corporation of the state.

b. (i) The state shall not purchase any fixed or nobile broadband
I nternet access services froman Internet service provider that is in
violation of the provisions of section tw hundred fifty-one of the
public service | aw.

(ii) The state shall not provide funding for the purchase of any fixed
or _nobile broadband Internet access services from an lInternet service
provider that is in violation of the provisions of section tw hundred
fifty-one of the public service | aw

c. (i) Every contract between the state and an Internet service
provider for broadband Internet access service shall require that the
service be rendered consistent with the requirenents of section two
hundred fifty-one of the public service | aw

(ii) 1f, after execution of a contract for broadband |nternet access
service the state deternmnes that the Internet service provider has
violated the provisions of section tw hundred fifty-one of the public
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service law in providing service to the state, the state may declare the
contract void fromthe tine it was entered into and require repaynent of
any paynents made to the Internet service provider pursuant to the
contract. The renedies available pursuant to this section are in addi-
tion to any renedy available pursuant to article twenty-two-A of the
general business | aw.

d. It shall not be a violation of this article for the state to
purchase or fund fixed or nobile broadband Internet access services in a
geographical area where Internet access services are only available from
a single broadband Internet access service provider.

e. An Internet service provider that provides fixed or nobile broad-
band Internet access service purchased or funded by the state shal
publicly disclose accurate information regarding the network nanagenent
practices, performance, and commercial terns of its broadband |nternet

access service that is sufficient to enable end users of those purchased

or funded services, including the state, to fully and accurately ascer-
tain if the service is conducted in a |lawful nmanner pursuant to the

provi sions of section tw hundred fifty-one of the public service |aw

8 6. The general municipal lawis anended by adding a new section
104-d to read as foll ows:

8 104-d. Internet neutrality. 1. For purposes of this section., "broad-
band Internet access service.," "lInternet service provider.," "network
managenent practice," and "reasonabl e netwrk managenent practice" shal
have the sane neanings as defined in section two hundred fifty of the
public service | aw.

2. a. A municipal corporation shall not purchase any fixed or nobile
br oadband I nternet access services from an Internet service provider
that is in violation of the provisions of section tw hundred fifty-one
of the public service |aw

b. A municipal corporation shall not provide funding for the purchase
of any fixed or nobile broadband Internet access services froman Inter-
net service provider that is in violation of the provisions of section
two hundred fifty-one of the public service | aw

3. a. Every contract between a nunicipal corporation and an Internet
service provider for broadband Internet access service shall require
that the service be rendered consistent with the requirenents of section
two hundred fifty-one of the public service |aw

b. If, after execution of a contract for broadband Internet access
service, a nmunicipal corporation determnes that the Internet service
provider has violated the provisions of section two hundred fifty-one of
the public service law in providing service to the nmunicipal corpo-
ration, the nunicipal corporation may declare the contract void fromthe
tine it was entered into and require repaynent of any paynents nmade to
the Internet service provider pursuant to the contract. The renedies
available pursuant to this section are in addition to any renedy avail -
able pursuant to article twenty-two-A of the general business | aw.

4. |t shall not be a violation of this article for a nunicipal corpo-
ration to purchase or fund fixed or nobile broadband Internet access
services in a geographical area where Internet access services are only
available froma single broadband Internet access service provider.

5. An Internet service provider that provides fixed or nobile broad-
band Internet access service purchased or funded by a nunicipal corpo-
ration shall publicly disclose accurate information regarding the
net wor k managenent practices, performance, and conmercial terms of its
br oadband I nternet access service that is sufficient to enable end users
of those purchased or funded services, including a nunicipal corpo-
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ration, to fully and accurately ascertain if the service is conducted in
a lawful nmanner pursuant to the provisions of section two hundred
fifty-one of the public service |aw

8 7. Subdivision 3 of section 2879 of the public authorities lawis
anended by addi ng a new paragraph (n-1) to read as foll ows:

(n-1) Requirenents to conduct procurenents in a manner that conplies
with the provisions of section twd hundred fifty-one of the public
service | aw

8 8. Section 143 of the econom c devel opnent |law is anended by adding
a new subdivision 5 to read as fol |l ows:

5. Each agency shall conduct procurenents in a manner that conplies
with the provisions of section two hundred fifty-one of the public
service | aw

8§ 9. Severability. |If any provision of this act, or the application
t hereof to any person or circunstances, is held invalid or unconstitu-
tional, that invalidity or unconstitutionality shall not affect other

provi sions or applications of this act that can be given effect w thout
the invalid or unconstitutional provision or application, and to this
end the provisions of this act are severable.

8§ 10. This act shall take effect on the sixtieth day after it shall
have becone a | aw Effective inmrediately, the addition, anendnent
and/or repeal of any rule or regulation necessary for the inplenentation
of this act on its effective date are authorized to be made and
conpl eted on or before such effective date.



