OCoO~NOUIRA,WNPEF

STATE OF NEW YORK

7888

| N SENATE

March 6, 2018

Introduced by Sen. AVELLA -- (at request of the Ofice of Court Adm nis-
tration) -- read twice and ordered printed, and when printed to be
committed to the Cormittee on Children and Famlies

AN ACT to anend the donestic relations |aw and the social services |aw,
in relation to non-marital fathers in adoption, surrender and term -
nati on of parental rights proceedings and consents to adoptions in
fam |y and surrogate's courts

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Paragraphs (d) and (e) of subdivision 1 of section 111 of
the domestic relations |aw, as added by chapter 575 of the | aws of 1980,
are anended to read as foll ows:

(d) O the father, whether adult or infant, of a child born out-of-
wedl ock and [ ptaced—w-ththe—adoptive—parents] nore than six nonths
[after—Dbi+th] old at the time of the filing of a petition to termnate
parental rights, application to execute a judicial surrender, petition
for approval of an extra-judicial surrender or extra-judicial consent to
adoption or petition for adoption, whichever is earliest, but only if
such father [shall—have] has:

(i) established legal paternity by having been adjudicated as the
father by a court of conpetent jurisdiction or by having acknow edged
paternity in a formduly executed pursuant to section forty-one hundred
thirty-five-b of the public health law or in a formrecognized by the
state, territory or country in which it was executed to have the force
and effect of an order of paternity or filiation, so long as said |egal
paternity:

A was established within six nonths of the child's first entry into
foster care; or

B. was the result of a court action filed within six nonths of the
child' s birth that was actively prosecuted until the order was entered;
or

(ii) openly lived with the child and openly held hinself out to be the
father of such child for a period of six nonths imediately preceding
the earlier of the filing of a petitionto termnate parental rights,
application to execute a judicial surrender, petition for approval of an
extra-judicial surrender or extra-judicial consent to adoption or peti-
tion for adoption; or

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] is old law to be onitted.
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(iii) maintained substantial and continuous or repeated contact wth
the child as manifested by[—&H—] the paynment by the father toward the
support of the child of a fair and reasonable sum according to the
father's nmeans, and either [Hi)—thefather—s]:

A. visiting the child at |east [#onathly] twice per nonth when phys-
ically and financially able to do so and not prevented fromdoing so by
the person or authorized agency having | awful custody of the child[+] .
or [ H——thedathors reogular—commni-cati-on]

B. reqgularly commnicating with the child or with the person or agency
having the care or custody of the child, when physically [ard] or finan-
cially unable to visit the child or prevented from doing so by the
person or authorized agency having | awful custody of the child.

[Fae] For purposes of this subparagraph, the subjective intent of the
father, whether expressed or otherw se, unsupported by evidence of acts
specified in this [paragraph] subparagraph nanifesting such intent,
shall not preclude a deternmination that the father failed to mintain
substantial and continuous or repeated contact with the child. In making
such a deternination, the court shall not require a showi ng of diligent
efforts by any person or agency to encourage the father to perform the
acts specified in this |[parageaph] subparaqranh [ A——ather——ubhether

(e) O the father, whether adult or infént, of a child born out-of-
wedl ock who is wunder the age of six nonths at the tine [heds—placed
for] of the filing of a petition to terminate parental rights, applica-

tion to execute a judicial surrender, a petition for approval of an
extra-judicial surrender or extra-judicial consent to adoption or a
petition for adoption, whichever is earliest, but only if: (i) such

father [epenLy—L+¥ed—M+%h—%he—Gh+Ld—e#—%he—Gh+Ld—s—n@%he#—ie#—a——een%+n-

Gh##d—i@#—é&kﬁ%44¥ﬂ is a person entltled to notlce Dursuant to subd|V|

sion tw of section one hundred eleven-a of this title or subdivision
two of section three hundred eighty-four-c of the social services |aw
and (ii) such father openly held hinself out to be the father of such
child [ doing—such—period] prior to the filing of a petition to term-
nate parental rights, application to execute a judicial surrender peti-
tion for approval of an extra-judicial surrender or extra-judicia

consent to adoption or petition for adoption, whichever is earlier

unl ess prevented fromso doing by the person or agency having | awful
custody of the child; and (iii) such father paid a fair and reasonabl e
sum in accordance with his neans, for the nedical, hospital and nursing
expenses incurred in connection with the nother's pregnancy or with the
birth of the child or child support. unless prevented from so doing by
the person or agency having lawful custody of the child; and (iv) upon
receiving notice of an adoption proceeding pursuant to the provisions of
this chapter, or a notice of a proceeding to ternminate parental rights
pursuant to section three hundred eighty-four-b of the social services
law, or a notice of the commitnment of the guardi anship and custody of
the child by voluntary surrender instrunent pursuant to section three
hundred eighty-three-c or section three hundred eighty-four of the
social services law, or a notice of a proceeding to grant tenporary
guardianship of the child to a proposed adoptive parent pursuant to
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section one hundred fifteen-c of this article, such father filed a
nmotion to intervene in the proceeding, including an assertion of pater-
nity and a request for custody, within thirty days of the date of such
noti ce.

Such consent shall not be required unless paternity is established in
accordance with the rel evant and ot herw se consistent provisions of the
fam ly court act, the social services |law and the public health | aw

§ 2. Subdivisions 1 and 2 of section 111-a of the domestic relations
| aw, subdivision 1 as anended by chapter 371 of the laws of 2013, subdi-
vision 2 as added by chapter 665 of the |aws of 1976, paragraph (e) of
subdi vision 2 as anended by chapter 862 of the |aws of 1977, paragraphs
(f) and (g) as anended and paragraph (h) of subdivision 2 as added by
chapter 575 of the laws of 1980, are anmended to read as foll ows:

1. Notwithstanding any inconsistent provisions of this or any other
law, and in addition to the notice requirenments of any |aw pertaining to
persons other than those specified in subdivision two of this section,
notice as provided herein shall be given to the persons specified in
subdi vision two of this section of any adoption proceeding initiated
pursuant to this article or of any proceeding initiated pursuant to
section one hundred fifteen-b of this article relating to the revocation
of an adoption consent, when such proceeding involves a child born out-
of -wedl ock provided, however, that such notice shall not be required to
be given to any person who previously has been given notice of any
[ proceeding] petition to termnate parental rights, application to
execute a judicial surrender, petition for approval of an extra-judicia
surrender or extra-judicial consent to adoption involving the child,
[ - : . .
law-] and provided further that notice in an adoption proceeding[+]
pursuant to this section shall not be required to be given to any person
who has previously received notice of any proceedi ng pursuant to section
one hundred fifteen-b of this article. In addition to such other
requi rements as may be applicable to the petition in any proceeding in
which notice nust be given pursuant to this section, the petition shal
set forth the names and | ast known addresses of all persons required to
be given notice of the proceeding, pursuant to this section, and there
shall be shown by the petition or by affidavit or other proof satisfac-
tory to the court that there are no persons other than those set forth
in the petition who are entitled to notice. For the purpose of determin-
ing persons entitled to notice of adoption proceedings initiated pursu-
ant to this article, persons specified in subdivision two of this
section shall not include any person who has been convicted of one or
more of the followi ng sexual offenses in this state or convicted of one
or nore offenses in another jurisdiction which, if conmitted in this
state, would constitute one or nore of the follow ng offenses, when the
child who is the subject of the proceeding was conceived as a result:
(A) rape in first or second degree; (B) course of sexual conduct agai nst
a childin the first degree; (C) predatory sexual assault; or (D) preda-
tory sexual assault against a child.

2. Persons entitled to notice, pursuant to subdivision one of this
section, shall include

(a) any person adjudicated by a court [ipr—this—state] of conpetent
jurisdiction to be the father of the child;

(b) [ any—person—adiudicated—by—a—~court—ot—another—state—or—terory
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y—prsuant—teo—sesti-on—three—hundrod—soventy—tweo—oc—ob—Fhe—seocial
S-S os—ame

3] any person who has tinely filed an unrevoked notice of intent to
claimpaternity of the child, pursuant to section three hundred seven-
ty-two-c of the social services |aw,

[] (c) any person who is recorded on the child' s birth certificate
as the child's father;

[£e3] (d) any person who is openly living with the child [ard—the
eh#Ld—s—nD%he#] at the time the proceeding is initiated and who is hol d-
ing hinself out to be the child s father;

[(5] (e) any person who has been identified as the child s father by
the nother in a witten, sworn statenent;

[(9¥] (f) any person holding hinself out as the child' s father who was
married to the child' s nother within six nonths subsequent to the birth
of the child and prior to the execution of a surrender instrunment or the
initiation of a proceeding pursuant to section three hundred eighty-
four-b of the social services |aw, [and]

[h] (9) any person who has filed with the putative father registry
an instrunent acknow edgi ng paternity of the child, pursuant to section
4-1.2 of the estates, powers and trusts |aw._

(h) any person who has established legal paternity through the
execution of an acknow edgnent of paternity recognized by any state,
territory or country in which it was executed to have the force and
effect of an order of paternity or filiation; and

(i) any person who has filed a paternity or custody petition for a
child in foster care in which he states that he is the father of the
child and where the petition remains pending despite his diligent
efforts to prosecute it, so long as the petition was filed prior to
i ssuance of any order freeing the child for adoption

8§ 3. Subdivisions 1 and 2 of section 384-c of the social services |aw,
subdi vision 1 as anmended by chapter 371 of the laws of 2013, subdivision
2 as added by chapter 665 of the laws of 1976, paragraph (e) of subdivi-
sion 2 as anmended by chapter 862 of the laws of 1977, paragraphs (f) and
(g) as anended and paragraph (h) of subdivision 2 as added by chapter
575 of the Iaws of 1980, are amended to read as foll ows:

1. Notwithstanding any inconsistent provision of this or any other
law, and in addition to the notice requirenments of any |law pertaining to
persons other than those specified in subdivision tw of this section,
notice as provided herein shall be given to the persons specified in
subdi vision two of this section of any [preceedihg—initiatedpsuant—to
soet-ehs—+hree—hundrod— e ght—o—threehundred—clghiy—tour——and
three—hundred—eighty-—four-—b—of—this—echapter] petition to terninate

parental rights, application to execute a judicial surrender, petition
for approval of an extra-judicial surrender or extra-judicial consent to
adoption involving a child born out-of-wedlock. Persons specified in
subdivision two of this section shall not include any person who has
been convicted of one or nore of the foll owing sexual offenses in this
state or convicted of one or nore offenses in another jurisdiction
which, if committed in this state, would constitute one or nore of the
following offenses, when the child who is the subject of the proceeding
was conceived as a result: (A) rape in first or second degree; (B)
course of sexual conduct against a child in the first degree; (C preda-
tory sexual assault; or (D) predatory sexual assault against a child.

2. Persons entitled to notice, pursuant to subdivision one of this
section, shall include:
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(a) any person adjudicated by a court [ip—this—state] of conpetent
jurisdiction to be the'fapher of the child;

(b) [aﬁy——pe#sen—adfHd+eaLed—by—a—e9H;%—eL—an9#he¢—s¥ape—e#—¥e$++%9#¥

)] any person who has tinely filed an unrevoked notice of intent to
claim paternity of the child, pursuant to section three hundred seven-
ty-two-c of this [ehapter] title;

[£5] (c) any person who is recorded on the child' s birth certificate
as the child s father;

[(e>] (d) any person who is openly living with the child [ard—the
chitd—s—ppther] at the tinme the proceeding is initiated or at the tine
the child was placed in the care of an authorized agency, and who is
hol ding hinmself out to be the child's father;

[£5] (e) any person who has been identified as the child's father by
the nother in a witten, sworn statenent;

[(¢9] (f) any person holding hinself out as the child's father who was
married to the child' s nother within six nmonths subsequent to the birth
of the child and prior to the execution of a surrender instrunent or the
initiation of a proceeding pursuant to section three hundred eighty-
four-b of this title; [and]

[8F] (g) any person who has filed with the putative father registry
an instrument acknow edgi ng paternity of the child, pursuant to section
4-1.2 of the estates, powers and trusts |aw_

(h) any person who has established legal paternity through the
execution of an acknow edgenent of paternity recognized by any state,
territory or country in which it was executed to have the force and
effect of an order of paternity or filiation; and

(i) any person who has filed a paternity or custody petition for a
child in foster care in which he states that he is the father of the
child and where the petition remins pending despite his diligent
efforts to prosecute it so long as the petition was filed prior to the
i ssuance of any order freeing the child for adoption.

8 4. Section 384-c of the social services law is anmended by adding a
new subdi vision 8 to read as foll ows:

8. If a party noticed pursuant to this section for a proceedi ng under
section three hundred eighty-four-b of this title appears and asserts
that his consent to any adoption of the child would be required under
section one hundred eleven of the donestic relations law, a hearing
shall be held prior to the fact-finding hearing. At such hearing, the
petitioner in the underlying proceeding shall bear the initial burden of
going forward with evidence showing that the noticed party's consent to
the adoption would be not required, but the noticed party shall bear the
ultimate burden of establishing by a preponderance of the evidence that
his consent would be required under the donestic relations |aw

§ 5. This act shall take effect on the ninetieth day after it shall
have beconme a | aw and shall apply to petitions for adoption, term nation
of parental rights, approval of extra-judicial surrenders or extra-judi-
cial consents to adoption or applications to execute judicial surrenders
filed on or after such effective date; provided, however, that this act
shall not apply to cases in which judicial determ nations had been nade
prior to such effective date regarding whether a putative father's
consent to an adoption would be required or whether he is entitled to
notice wunder section 111-a of the donestic relations |aw or section
384-c of the social services |aw




