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STATE OF NEW YORK

4995

2017- 2018 Regul ar Sessi ons

| N SENATE

March 3, 2017

Introduced by Sen. HANNON -- read twice and ordered printed, and when
printed to be conmitted to the Commttee on Health

AN ACT to anend the social services law, in relation to fiscal interne-
diary certification under the consuner directed personal assistance
pr ogr am

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Section 365-f of the social services law is anmended by
addi ng two new subdi visions 4-a and 4-b to read as foll ows:

4-a. Fiscal internediary services. (a) For the purposes of this
section:

(i) "Fiscal internediary" neans an entity that provides fiscal inter-
nediary services and has a contract for providing such services wth:

(A) a local departnent of social services;

(B) an organization licensed under article forty-four of the public
health [aw, or

(C) an accountable care organization certified under article twenty-
nine-E of the public health law or an integrated delivery system
conposed prinarily of health care providers recognized by the departnent
as a perform ng provider systemunder the delivery systemreformincen-
tive paynment program

(ii) Fiscal internediary services shall include t he follow ng
services, perfornmed on behalf of the consuner to facilitate his or her
role as the enpl oyer:

(A) wage and benefit processing for consuner directed personal assist-
ants:

(B) processing all incone tax and other required wage w thhol di ngs;

(C) conplying with workers' conpensation, disability and unenpl oynment
requi renents:;

(D) muintaining personnel records for each consuner directed personal
assistant, including tine sheets and other docunentation needed for

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is oldlawto be omtted.
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wages and benefit processing and a copy of the nedical docunentation
required pursuant to requlations established by the conmni ssi oner;

(E) ensuring that the health status of each consuner directed persona
assistant is assessed prior to service delivery pursuant to reqgulations
issued by the conm ssioner;

(F) maintaining records of authorizations or reauthorizations of
services:;

G nmonitoring the consuner's or, if applicable, the designated repre-
sentative's continuing ability to fulfill the consunmer's responsibil-
ities under the program and pronptly notifying the authorizing entity of
any circunstance that nmay affect the consuner's or, if applicable, the
designated representative's ability to fulfill such responsibilities;

(H conplying with regulations established by the conm ssioner speci-
fving the responsibilities of providers providing services under this
title; and

I enterin into a departnent approved nenorandum of understandin
with the consuner that describes the parties' responsibilities under
this program

(iii) Fiscal internediaries are not responsible for, and fiscal inter-
nediary services shall not include, fulfillnent of the responsibilities
of the consuner or, if applicable, the consuner's designated represen-
tative as established by the conmissioner. A fiscal internediary's
responsibilities shall not include, and a fiscal internediary shall not
engage in: managing the plan of care including recruiting and hiring a
sufficient nunber of individuals who neet the definition of consuner
directed personal assistant, as such termis defined by the comm ssion-
er, to provide authorized services that are included on the consuner's
plan of care; training, supervising and scheduling each consuner
directed personal assistant; ternmnating the consuner directed persona
assistant's enploynent; or assuring that each consuner directed persona
assistant conpetently and safely perforns the personal care services,

honme health aide services and skilled nursing tasks that are included on

the consuner's plan of care. A fiscal internediary shall exercise
reasonable care in properly carrying out its responsibilities under the
progr am

(b) No entity shall provide, directly or through contract, fisca
internediary services wthout a certification as a fiscal internediary
i ssued by the conm ssioner in accordance with this subdivision.

(c) An application for certification as a fiscal internediary shall be
filed with the conm ssioner, together with such other forns and infornma-
tion as shall be prescribed by, or acceptable to the comni ssioner. Such

information shall include, but not be limted to:

(i) the nane, enplover identification nunber., and Medicaid provider
identification nunber of the organization, including any subsidiary
corporations, if applicable, and any nane under which the entity does
busi ness;

ii) all addresses at which the organi zation operates;
(iii) the names, titles and contact infornation of all officers and

directors in a not-for-profit conpany or business, or managers in a
limted liability conpany, as well as the nane and enpl oynent history of
the individual ultimately accountable for operation of the fiscal inter-
nediary; and for a not-for-profit entity, the nunber of director posi-
tions set by the conpany's by-laws, and how many are currently filled;
(iv) a history of the organization, along with an overview of the
organi zation and all services it offers, including any relationships
with outside agencies that may influence in any way the ability of the
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organi zation to provide fiscal internediary services consistent with the
manner described in its application;

(v) all policies and procedures of the fiscal internmediary, including
any contracts or other docunents used in conmunications with consuners;

(vi) plans to solicit and consider input from the fiscal interne-
diary's consuners, staff, personal assistants and other interested
parties which may be charged with roles including, but not linmted to,

quality assurance review, referral, programnonitoring or devel opnent or
establishing and responding to community needs; such input may be in the

form of a board of directors, committee, survey, or other nechanism
provided that the nmajority of input obtained as part of this process
nust be fromindividual consuners and consuner advocates of the fiscal
internediary;

(vii) the organization's plan to address the needs of consuners and
their personal assistants in a tinely nanner. regardl ess of where they
live, including, but not limted to, input from consuners, obtaining
physicals and other health infornation from personal assistants, obtain-
ing tinme records for payroll, and tinely processing of payroll; and

(viii) a witten sworn statenent by an officer of the entity disclos-
ing any pending litigation, unsatisfied |udgnents or penal ties,
convictions for fraud or sanctions inposed by governnent authorities.

(d) The entity shall reasonably pronptly notify the departnent of any
change in the information submtted to the departnent for certification
under this subdivision.

(e) The conmissioner shall not approve an application for certif-
ication unless he or she is satisfied as to the character, conpetence
and standing in the community of the applicant's incorporators, direc-
tors, sponsors, stockholders or operators and finds that the personnel

rul es, consuner contracts or agreenents, and fiscal internediary
services are fit and adequate, and that the fiscal internediary services
will be provided in the manner required by this subdivision and the

rules and regqulations hereunder, in a manner determ ned by the conm s-
si oner.

(f) The conmi ssioner nay contract wth an entity with appropriate
know edge, expertise and experience possessing extensive know edge of
consuner directed personal assistance fiscal internediary services and
which has a history of providing simlar services in relation to a self-
directed programto develop and to assist the conm ssioner in evaluating
applicants for certifications or readiness reviews to be a fiscal inter-

nediary.
(g) Neither public need, tax status nor profit-nmaking status shall be
a criterion for certification under this subdivision. Status as a

licensed hone care services agency or other health provider shall not
positively or negatively affect an application for certification under

this subdivision. An organi zation authorized pursuant to article
forty-four of the public health |aw shall not be a fiscal internediary.
(h) A certification under this subdivision shall last for a period of

five years. Upon application for a renewal, the fiscal internediary
shall submit up to date infornmation to the conmi ssioner

(i) The conmi ssioner shall charge applicants for the certification an
application fee of one thousand dollars.

4-b. Proceedings involving the certification of a fiscal internediary.
(a) Acertification of a fiscal internediary may be revoked, suspended.
limted or annulled by the comm ssioner on proof that it has failed to
conply with the provisions of this subdivision or regulations pronulgat-
ed hereunder.
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(b) No such certification shall be revoked, suspended, linmted,
annul l ed or denied without a hearing. However, a certification may be
tenporarily suspended or linmted without a hearing for a period not in
excess of thirty days upon witten notice to the fiscal internediary
following a finding by the departnent that the public health or safety
is in inmmnent danger. Such period nay be renewed upon witten notice
and a continued finding under this paragraph.

(c) The commissioner shall fix atinme and place for the hearing. A
copy of the charges, together with the notice of the tine and place of
the hearing, shall be served in person or nailed by reqgistered or certi-
fied mil to the fiscal internmediary at |east twenty-one days before the
date fixed for the hearing. The fiscal internediary shall file with the
departnent not |ess than eight days prior to the hearing, a witten
answer to the charges.

(d) Al orders or determnations under this subdivision shall be
subject to review as provided in article seventy-eight of the civil
practice law and rul es.

8 2. This act shall take effect on the first of January after it shal
have becone a |l aw, provided that prior to that date, the comni ssioner of
health shall make regul ations and take other actions reasonably neces-
sary to inplement this act on that date; and provided further that any
entity operating as a fiscal internediary prior to this act beconing a
|l aw may continue to do so for one year after this act takes effect, and
may continue to do so after that tine only upon obtaining certification
under this act.




