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STATE OF NEW YORK

4617

2017- 2018 Regul ar Sessi ons

| N SENATE

February 22, 2017

Introduced by Sen. FELDER -- read twi ce and ordered printed, and when
printed to be conmitted to the Cormittee on Cities

AN ACT to anend the general city law and the general business law, in
relation to regulating the contracts of energy services conpani es and
t el econmuni cati ons servi ces conpani es

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. The general city law is anended by adding a new article 9-A
to read as follows:

ARTICLE 9-A
ENFORCEMENT POANERS COF STATE LAWS CONCERNI NG SERVI CES DI STRI BUTI ON
COVPANI ES
Section 135. Enforcenent provisions of the energy and tel econmunications
services conpany consuners bill of rights.
8 135. Enforcenent of provisions of the energy and tel econmunications
services conpany consuners bill of rights. 1. The corporation counsel or

city attorney of any city may, in accordance with subdivisions ten and
eleven of section three hundred forty-nine-d of the general business
law, bring a civil action to enforce the provisions of the energy and
tel ecommuni cations services conpany consuners bill of rights against any
services distribution conpany, its sales agent, and/or its third party
representative. Such action nay be brought upon his or her own nption,
or upon referral fromthe attorney general, the public service conm s-
sion, the Long Island power authority or the departnent of state.

2. The corporation counsel or city attorney of any city may further
in lieu of bringing an action pursuant to subdivision one of this
section, request that a civil action be brought by the attorney genera
to enforce the provisions of the energy and tel econmunications services
conpany consuners bill of rights against a services distribution conpa-
ny, its sales agent, and/or its third party representative.

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onitted.
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8§ 2. Section 349-d of the general business |aw, as added by chapter
416 of the laws of 2010, subdivision 9 as anended by section 34 of part
A of chapter 62 of the laws of 2011, is amended to read as foll ows:

8§ 349-d. Energy and tel ecommunications services conpany consuners bill
of rights. 1. For the purpose of this section:

(a) "Energy services" shall nmean electricity and/or natural gas;

(b) "Energy services conmpany" or "ESCO' shall nmean an entity eligible
to sell energy services to end-use custoners using the transm ssion or
distribution systemof a utility;

(c) "Telecommnications services" shall nean land |Iline telephone
services, including long distance land line tel ephone services;
(d) "Tel econmuni cations services conpany" or "TSCO' shall nean an

entity eligible to sell teleconmunication services to end-use custoners
using a land line tel ephone network, including wres, switches and/or
ot her tel ephone network services;

(e) "Services distribution conpany" or "SDCO' shall nean an ESCO
and/ or a TSCO

(f) "Customer"” shall nean any person who is sold or offered an energy
services contract by an [ESCGH SDCO (i) for residential energy utility
or teleconmuni cation service, or (ii) through tel ephone sales, or (iii)
t hrough door-to-door sales; and

(g) "Tel ephone sales" shall nean the sale of energy or telecomuni-
cation services in which the SDCO or the SDCO s representative
personally solicits the sale, and the buyer's agreenent or offer to

purchase is made over the tel ephone; provided that such term shall not
include any sale which is conducted in witing and consummated entirely
by mail, or in witing by other electronic neans, or during a schedul ed

appointnment at the premises of a buyer of nonresidential utility
service, or through solicitations of conmercial accounts at trade or
busi ness shows, conventions or expositions.

(h) "Door-to-door sales" shall nmean the sale of energy or teleconmuni-
cation services in which the [ESGH SDCO or the [ESGE-s] SDCO s repre-
sentative personally solicits the sale, and the buyer's agreenent or
offer to purchase is nmade at a place other than the place of business of
the seller; provided that such termshall not include any sale which is
conducted in witing and consummated entirely by mail, telephone or in
witing by other electronic neans, or during a schedul ed appoi ntmrent at
the prem ses of a buyer of nonresidential utility service, or through
solicitations of comercial accounts at trade or business shows,
conventions or expositions.

2. Any person who sells or offers for sale any energy services to a
customer for or on behalf of an [ESSGH SDCO shall (a) properly identify
himsel f or herself and the [enrergy] services distribution conpany or
conmpanies which he or she represents; (b) explain that he or she does
not represent a distribution utility; (c) explain the purpose of the
solicitation; (d) provide each prospective custoner with a copy of the
"[ ESEG9 SDCO consuners bill of rights" devel oped by the public service
comm ssion, in consultation wth the Long Island power authority, the
state consumer protection board and the departnment of Jlaw, and (e)
provide any witten materials, including contracts and the "[ESSH SDCO
consuners bill of rights", in the sane | anguage utilized to solicit the
prospective custoner.

3. No person who sells or offers for sale any energy or telecomuni-
cation services for, or on behalf of, an [ESG9 SDCO shall .

(a) engage in any deceptive acts or practices in the marketing of
energy or tel ecommuni cations services[—] .




OCOO~NOUIRWNPEF

S. 4617 3

(b) be retained or conpensated on a conm Ssion basis, or be provided
renmuneration for the nunber of contracts for the provision of energy or
tel ecommuni cation services sold by such person; or

(c) conplete a telephone sale for the provision of energy or telecom
muni cation services, without first obtaining on behalf of the SDCO a
signed, witten contract fromthe custoner agreeing to such sale, and
acknow edging receipt of the SDCO consuners bill of rights required to
be provided pursuant to this section.

4. No contract for provision of energy services by an [ ESEG9 SDCO
shall require any customer prepaynent for energy or telecomunication
services. However, an [EScH SDCO nmay offer a customer an option of
prepaynent. Any contract providing for prepaynent may be cancelled by
the custoner, wthout any penalty or obligation, within ninety cal endar
days. Any unused portion of the prepaynent shall be returned to the
custoner by the [ESG SDCO within thirty business days foll ow ng
recei pt of notice of cancellation.

5. No contract for provision of energy or telecomunication services
by an [ESGH SDCO shall require the custonmer to pay any fee for term -
nation or early cancellation of a contract in excess of either (a) one
hundred dollars for any contract wth a remaining termof |ess than
twel ve nonths; (b) two hundred dollars for any contract with a remaining

termof twelve nonths or nore; or (c) twice the estimated bill for ener-
gy or teleconmunication services for an average nonth. To charge a fee
based on the estimated bill for energy or teleconmunications services

for an average nonth, an [ESSE SDCO nust have provided the custoner, at
the time that the contract is offered, with an estimte of the average
monthly bill that custoner would be charged for energy or tel ecomuni-
cation services and the fee that would be charged based on such esti-
nmat e.

6. No material change shall be nmade in the terns or duration of any
contract for the provision of energy or telecommunication services by an
[ESE€F SDCO wit hout the express consent of the custoner. This shall not
restrict an [ESS SDCO fromrenewing a contract by clearly informng
the custonmer in witing, not less than thirty days nor nore than sixty
days prior to the renewal date, of the renewal terns and of his or her
option not to accept the renewal offer; provided, however, that no fee
pursuant to subdivision five of +this section shall be charged to a
customer who objects to such renewal not |ater than three business days
after receiving the first billing statement fromthe [ESS SDCO under
the terns of the contract as renewed. The public service conm ssion and
the Long Island power authority may adopt additional guidelines, prac-
tices, rules or regul ations governing the renewal process.

7. In every contract for energy or tel econmunication services and in
all marketing materials provided to prospective purchasers of such
contracts, all variable charges shall be clearly and conspi cuously iden-
tified.

8. Any contract for energy or teleconmunication services which does
not conply with the applicable provisions of this section shall be void
and unenforceable as contrary to public policy. Any waiver by a buyer of
energy or telecomunication services of the provisions of this section
shal |l be deened void and unenforceable by the [ESGG SDCO as contrary to
public policy.

9. The provisions of this section shall apply to all sales agents
and/or third party representatives of all SDCOs and the SDCO shall be
deenmed responsible for all conduct and activities of such sales agents
and/or third party representatives.
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10. The attorney general and/or the counsel for any city pursuant to
article nine-A of the general city law, upon his or her own notion or
upon referral fromthe public service conmm ssion, the Long Island power
authority or the department of state, may bring a civil action against
any energy services conpany, any tel econmuni cations services conpany, or
any sales agent and/or third party representative of any energy services
conpany or telecommunications services conpany that violates any
provision of this section and may recover (a) a civil penalty not to
exceed one thousand dollars per violation; and (b) costs and reasonabl e
attorney's fees. In any such proceeding the court may direct restitu-
tion.

[48] 11. In addition to the right of action granted to the attorney
general and/or the counsel for any city pursuant to this section, any
person who has been injured by reason of any violation of this section
may bring an action in his or her own nane to enjoin such unlawful act
or practice, an action to recover his or her actual danmages or five
hundred dol | ars, whichever is greater, or both such actions. The court
may, in its discretion, increase the award of damages to an ampbunt not
to exceed three times the actual damages up to ten thousand dollars, if
the court finds the defendant wllfully or knowingly violated this
section. The court may award reasonable attorney's fees to a prevailing
plaintiff.

[44] 12. Nothing in this section shall be deened to limt any authori-
ty of the public service comm ssion or the Long Island power authority,
whi ch existed before the effective date of this section, to limt,
suspend or revoke the eligibility of an energy services conmpany or tele-
communi cations services conpany to sell or offer for sale any energy
services or telecomunications services for violation of any provision
of law, rule, regulation or policy enforceable by such comi ssion or
aut hority.

[42] 13. Nothing in this section shall be deened to limt any authori-
ty of the public service conm ssion or the Long Island power authority,
which existed before the effective date of this section, to adopt addi-
tional guidelines, practices, policies, rules or regulations relating to
the marketing practices of energy services conpanies or teleconmuni-
cations services conpanies to residential and commrercial custoners,
whet her in person (including by telephone or by door to door), or by
mai | [ —+telephone] or other electronic neans, that are not inconsistent
with the provisions of this section

§ 3. This act shall take effect immediately.




