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STATE OF NEW YORK

4041

2017- 2018 Regul ar Sessi ons

| N SENATE

February 2, 2017

Introduced by Sen. TEDI SCO -- read twi ce and ordered printed, and when
printed to be conmitted to the Conmittee on Children and Families

AN ACT to anmend the social services law, in relation to requiring
enpl oyers and i nformati on technol ogy enpl oyees to report child pornog-
raphy to the state police

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. The social services law is anended by adding a new section
413-a to read as foll ows:

8 413-a. Reporting of child pornography by enployers and information
technol ogy enployees to the state police. 1. Reporting. Notw thstanding
any other provision of law, any enployer, any conputer enginheer, conput-
er technician, managenent infornation engi neer or nmanagenent information
techni ci an who has know edge of, or observes, within the scope of his or
her professional capacity or enploynent, any conputer inage which
depicts a child whom the enployer, engineer or technician knows or
reasonably should know, to be under the age of seventeen., where such
child is:

(a) actually, or by sinmulation, engaged in any act of sexual inter-
course with any person or ani nal

(b) actually, or by sinmulation, engaged in any act of sexual contact
involving the nouth, anus or sexual organs of the child and the nouth,
anus or sexual organs of another person or aninal;

(c) actually, or by simulation, engaged in any act of masturbation;

(d) actually, or by simulation, portrayed as being the object of, or
otherwise engaged in any act of lewd fondling. touching or caressing.
invol vi ng anot her person or aninmal;

(e) actually, or by simulation, engaged in any act of excretion or
urination within a sexual context: or

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onitted.
LBD06407-01-7



O©CoOoO~NOUP~WNE

S. 4041 2

(f) actually, or by simulation, portrayed or depicted as bound,
fettered, or subject to sadistic, masochistic or sadonmasochistic abuse
in any sexual contact;
shal | report such instances to the state police immediately or within
twenty-four hours of discovery.

2. Failure to report. WIIlful failure to report shall be punishable by
a class A m sdeneanor.

3. Falsely reporting. Any enployer, conputer engiheer, conputer tech-
nician, managenent infornation engi neer or nmanagenent information tech-
nician who falsely reports a case of child pornography shall be subject
to the penalties contained under section 240.50 of the penal |aw.

4. 1munity fromliability. Any enployer, conputer engineer, conputer
techni ci an. nmanagenent information engineer or nanagenent information
technician participating in good faith, pursuant to this section, shal
have imunity fromany liability, civil or criminal, that mght other-
wise result by reason of such action. For the purposes of any civil or
crimnal proceeding, the good faith of any person required to report
such cases shall be presuned. provided such person was acting in
di scharge of their duties and within the scope or their enploynent, and
that such liability did not result fromthe willful nisconduct or gross
negligence of such person., official or institution.

5. Retaliatory personnel action by enployers; prohibitions. (a) An
enpl oyer shall not take retaliatory personnel action against an enpl oy-
ee, who pursuant to this section, reports instances of child pornography
to the state police

(b)(i) An enployee who has been the subject of a retaliatory personne
action in violation of this subdivision may institute a civil action in
a court of conpetent jurisdiction for relief as set forth in paragraph
(c) of this subdivision within one year after the alleged retaliatory
personnel action was taken.

(ii) Any action authorized by this subdivision my be brought in the
county in which the alleged retaliatory personnel action occurred, in
the county in which the conplainant resides, or in the county in which
the enployer has its principal place of business.

(iii) It shall be a defense to any action brought pursuant to this
subdivision that the personnel action was predicated upon grounds other
than the enpl oyee's exercise of any rights protected by this subdivi-
si on.

(c) In any action brought pursuant to paragraph (b) of this subdivi-
sion, the court may order relief as foll ows:

(i) an injunction to restrain continued violation of this section;

(ii) the reinstatenent of the enployee to the sanme position held
before the retaliatory personnel action, or to an equivalent position;

(iii) the reinstatenent of full fringe benefits and seniority rights;

(iv) the conpensation for |ost wages, benefits and other renuneration;
and

(v) the paynment by the enployer of reasonable costs, disbursenents,
and attorney's fees.

(d) A court, inits discretion, may also order that reasonable attor-
neys' fees and court costs and disbursenents be awarded to an enpl oyer
if the court deternines that an action brought by an enpl oyee under this
subdi vi sion was without basis in law or in fact.

(e) Nothing in this subdivision shall be deened to dimnish the
rights, privileges, or renedies of any enployee under any other |aw or
regulation or under any collective bargaining agreenent or enploynent
contract; except that the institution of an action in accordance with
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this subdivision shall be deened a waiver of the rights and renedies
available under any other contract., collective bargaini hg agreenent,
law, rule or regulation or under the common | aw

6. Definitions. For purposes of this section, unless the context
specifically indicates otherw se:

(a) "Enployee" neans an individual who perforns services for and under
the control and direction of an enployer for wages or other renunera-
tion.

(b) "Enployer" nmeans any person, firm partnership, institution,
corporation, or association that enploys one or nore enpl oyees.

(c) "Retaliatory personnel action" neans the discharge. suspension or
denption of an enployee, or other adverse enploynent action taken
agai nst an enployee in the terns and conditions of enploynent.

§ 2. This act shall take effect on the ninetieth day after it shall
have becone a | aw.




