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January 4, 2017

Introduced by Sen. ROBACH -- read twice and ordered printed, and when
printed to be conmitted to the Cormittee on Transportation

AN ACT to anend the vehicle and traffic law, in relation to saliva swabs
and chem cal tests in certain cases

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Subdivisions 1, 2 and 3 of section 1194 of the vehicle and
traffic law, as added by chapter 47 of the | aws of 1988, paragraphs (a)
and (b) of subdivision 2 as anmended by chapter 196 of the |aws of 1996,
subpar agraphs 1 and 2 of paragraph (d) of subdivision 2 as anended by
chapter 732 of the laws of 2006 and item (iii) of clause c of subpara-
graph 1 of paragraph (d) of subdivision 2 as amended by section 37 of
part LL of chapter 56 of the laws of 2010, are anended to read as
fol | ows:

1. Arrest and field testing. (a) Arrest. Not wi t hstandi ng the
provisions of section 140.10 of the crimnal procedure |law, a police
of ficer may, without a warrant, arrest a person, in case of a violation
of subdivision one of section eleven hundred ninety-two of this article,
if such violation is coupled with an accident or collision in which such
person is involved, which in fact has been conmitted, though not in the
police officer's presence, when the officer has reasonable cause to
believe that the violation was comm tted by such person

(b) Field testing. Every person operating a notor vehicle which has
been involved in an accident or which is operated in violation of any of
the provisions of this chapter shall, at the request of a police offi-
cer, submt to a breath test and/or saliva swab to be adm ni stered by
the police officer. If either such test indicates that such operator has
consuned al cohol or is under the influence of a drug or drugs, or both,
the police officer may request such operator to subnmit to a chemical
test in the manner set forth in subdivision two of this section

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onmitted
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2. Chem cal tests. (a) Wen authorized. Any person who operates a
motor vehicle in this state shall be deemed to have given consent to a
chem cal test of one or nore of the follow ng: breath, blood, urine, or
saliva, for the purpose of determ ning the al coholic and/or drug content
of the blood provided that such test is administered by or at the direc-
tion of a police officer wth respect to a chem cal test of breath,
urine or saliva or, with respect to a chemcal test of blood, at the
direction of a police officer:

(1) having reasonable grounds to believe such person to have been
operating in violation of any subdivision of section eleven hundred
ninety-two of this article and within two hours after such person has
been pl aced under arrest for any such violation; or having reasonable
grounds to believe such person to have been operating in violation of
section el even hundred ninety-two-a of this article and within two hours
after the stop of such person for any such violation,

(2) within two hours after a breath test or saliva swab, as provided
in paragraph (b) of subdivision one of this section, indicates [#hat]
the consunption of al cohol [has—been—econsured] or drugs by such person
and in accordance with the rules and regul ations established by the
police force of which the officer is a nenber;

(3) for the purposes of this paragraph, "reasonable grounds" to
believe that a person has been operating a notor vehicle after having
consuned al cohol in violation of section eleven hundred ninety-two-a of
this article shall be determined by viewing the totality of circum
stances surroundi ng the incident which, when taken together, indicate
that the operator was driving in violation of such subdivision. Such
circunmstances may include any visible or behavioral indication of alco-
hol consunption by the operator, the existence of an open contai ner
contai ning or having contained an al coholic beverage in or around the
vehicle driven by the operator, or any other evidence surrounding the
circunstances of the incident which indicates that the operator has been
operating a notor vehicle after having consunmed al cohol at the tinme of
t he incident; or

(4) notwithstanding any other provision of lawto the contrary, no
person under the age of twenty-one shall be arrested for an alleged
violation of section eleven hundred ninety-two-a of this article.
However, a person under the age of twenty-one for whoma chenical test
is authorized pursuant to this paragraph may be tenporarily detained by
the police solely for the purpose of requesting or admnistering such
chem cal test whenever arrest wthout a warrant for a petty offense
woul d be authorized in accordance with the provisions of section 140.10
of the crimnal procedure |aw or paragraph (a) of subdivision one of
this section.

(b) Report of refusal to subnit to a chemcal test. (1) If: (A) such
person havi ng been placed under arrest; or (B) after a breath test indi-
cates the presence of alcohol in the person's system or (C wth regard
to a person under the age of twenty-one, there are reasonable grounds to
bel i eve that such person has been operating a notor vehicle after having
consurmed al cohol in violation of section el even hundred ninety-two-a of
this article; and having thereafter been requested to subnmit to such
chem cal test and having been informed that the person's |icense or
permt to drive and any non-resident operating privilege shall be ime-
diately suspended and subsequently revoked, or, for operators under the
age of twenty-one for whomthere are reasonable grounds to believe that
such operator has been operating a notor vehicle after having consuned
al cohol in violation of section eleven hundred ninety-two-a of this
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article, shall be revoked for refusal to submt to such chem cal test or
any portion thereof, whether or not the person is found guilty of the
charge for which such person is arrested or detained, refuses to submt
to such chemical test or any portion thereof, unless a court order has
been granted pursuant to subdivision three of this section, the test
shall not be given and a witten report of such refusal shall be inme-
diately nade by the police officer before whomsuch refusal was nade.
Such report may be verified by having the report sworn to, or by affix-
ing to such report a formnotice that false statements nade therein are
puni shable as a class A m sdeneanor pursuant to section 210.45 of the
penal |aw and such formnotice together with the subscription of the
deponent shall constitute a verification of the report.

(2) The report of the police officer shall set forth reasonable
grounds to believe such arrested person or such detained person under
the age of twenty-one had been driving in violation of any subdivision
of section eleven hundred ninety-two or eleven hundred ninety-tws-a of
this article, that said person had refused to subnmt to such chem cal
test, and that no chemical test was admnistered pursuant to the
requi rements of subdivision three of this section. The report shall be
presented to the court upon arrai gnment of an arrested person, provided,
however, in the case of a person under the age of twenty-one, for whoma
test was authorized pursuant to the provisions of subparagraph two or
three of paragraph (a) of this subdivision, and who has not been pl aced
under arrest for a violation of any of the provisions of section eleven
hundred ninety-two of this article, such report shall be forwarded to
the comm ssioner within forty-eight hours in a nmanner to be prescribed
by the conmissioner, and all subsequent proceedings with regard to
refusal to submit to such chemcal test by such person shall be as set
forth in subdivision three of section eleven hundred ninety-four-a of
this article.

(3) For persons placed under arrest for a violation of any subdivision
of section eleven hundred ninety-two of this article, the |license or
permt to drive and any non-resident operating privilege shall, upon the
basis of such witten report, be tenporarily suspended by the court
wi thout notice pending the determination of a hearing as provided in
paragraph (c) of this subdivision. Copies of such report must be trans-
mtted by the court to the commi ssioner and such transmittal may not be
wai ved even with the consent of all the parties. Such report shall be
forwarded to the comm ssioner within forty-eight hours of such arraign-
nent .

(4) The court or the police officer, in the case of a person under the
age of twenty-one alleged to be driving after having consumed al cohol
shal | provide such person with a schedul ed hearing date, a waiver form
and such other information as may be required by the conmm ssioner. If a
hearing, as provided for in paragraph (c) of this subdivision, or subdi-
vision three of section eleven hundred ninety-four-a of this article, is
wai ved by such person, the comm ssioner shall imrediately revoke the
license, permt, or non-resident operating privilege, as of the date of
recei pt of such waiver in accordance with the provisions of paragraph
(d) of this subdivision.

(c) Hearings. Any person whose |license or permit to drive or any non-
resident driving privilege has been suspended pursuant to paragraph (b)
of this subdivision is entitled to a hearing in accordance with a hear-
ing schedule to be promul gated by the conmissioner. |If the departnent
fails to provide for such hearing fifteen days after the date of the
arrai gnment of the arrested person, the license, pernmt to drive or
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non-resi dent operating privilege of such person shall be reinstated
pendi ng a hearing pursuant to this section. The hearing shall be [imted
to the following issues: (1) did the police officer have reasonable
grounds to believe that such person had been driving in violation of any
subdi vision of section eleven hundred ninety-two of this article; (2)
did the police officer make a | awful arrest of such person; (3) was such
person given sufficient warning, in clear or unequivocal |anguage, prior
to such refusal that such refusal to submt to such chem cal test or any
portion thereof, would result in the i medi ate suspensi on and subsequent
revocati on of such person's license or operating privilege whether or
not such person is found guilty of the charge for which the arrest was
made; and (4) did such person refuse to submit to such chenical test or
any portion thereof. |f, after such hearing, the hearing officer, acting
on behalf of the conm ssioner, finds on any one of said issues in the
negative, the hearing officer shall inmediately term nate any suspensi on
arising fromsuch refusal. If, after such hearing, the hearing officer,
acting on behalf of the conmssioner finds all of the issues in the
affirmative, such officer shall imediately revoke the |icense or permt
to drive or any non-resident operating privilege in accordance with the
provi sions of paragraph (d) of this subdivision. A person who has had a
license or permt to drive or non-resident operating privilege suspended
or revoked pursuant to this subdivision may appeal the findings of the
hearing officer in accordance with the provisions of article three-A of
this chapter. Any person nay waive the right to a hearing under this
section. Failure by such person to appear for the schedul ed hearing
shall constitute a waiver of such hearing, provided, however, that such
person may petition the comni ssioner for a new hearing which shall be
hel d as soon as practicabl e.

(d) Sanctions. (1) Revocations. a. Any license which has been revoked
pursuant to paragraph (c) of this subdivision shall not be restored for
at | east one year after such revocation, nor thereafter, except in the
discretion of the conmm ssioner. However, no such license shall be
restored for at |east eighteen nonths after such revocation, nor there-
after except in the discretion of the conmi ssioner, in any case where
the person has had a prior revocation resulting fromrefusal to submt
to a chenmical test, or has been convicted of or found to be in violation
of any subdivision of section eleven hundred ninety-two or section elev-
en hundred ninety-two-a of this article not arising out of the sane
incident, within the five years i mediately preceding the date of such
revocation; provided, however, a prior finding that a person under the
age of twenty-one has refused to subnmit to a chemcal test pursuant to
subdi vision three of section eleven hundred ninety-four-a of this arti-
cle shall have the sane effect as a prior finding of a refusal pursuant
to this subdivision solely for the purpose of determ ning the length of
any |icense suspension or revocation required to be inmposed under any
provision of this article, provided that the subsequent offense or
refusal is conmmitted or occurred prior to the expiration of the
retention period for such prior refusal as set forth in paragraph (k) of
subdi vi si on one of section two hundred one of this chapter.

b. Any Ilicense which has been revoked pursuant to paragraph (c) of
this subdivision or pursuant to subdivision three of section eleven
hundred ninety-four-a of this article, where the hol der was under the
age of twenty-one years at the tinme of such refusal, shall not be
restored for at |east one year, nor thereafter, except in the discretion
of the conmi ssioner. Where such person under the age of twenty-one years
has a prior finding, conviction or youthful offender adjudication
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resulting froma violation of section eleven hundred ninety-two or
section eleven hundred ninety-two-a of this article, not arising from
the same incident, such license shall not be restored for at |east one
year or until such person reaches the age of twenty-one years, whichever
is the greater period of tinme, nor thereafter, except in the discretion
of the conmi ssioner

c. Any conmmercial driver's license which has been revoked pursuant to
paragraph (c) of this subdivision based upon a finding of refusal to
submt to a chem cal test, where such finding occurs within or outside
of this state, shall not be restored for at |east eighteen nonths after
such revocation, nor thereafter, except in the discretion of the conm s-
sioner, but shall not be restored for at |east three years after such
revocation, nor thereafter, except in the discretion of the conm ssion-
er, if the holder of such license was operating a comercial notor vehi-
cle transporting hazardous naterials at the tinme of such refusal. Howev-
er, such person shall be permanently disqualified from operating a
commercial notor vehicle in any case where the hol der has a prior find-
ing of refusal to submt to a chemical test pursuant to this section or
has a prior conviction of any of the follow ng of fenses: any violation
of section eleven hundred ninety-two of this article; any violation of
subdi vision one or two of section six hundred of this chapter; or has a
prior conviction of any felony involving the use of a notor vehicle
pursuant to paragraph (a) of subdivision one of section five hundred
ten-a of this chapter. Provided that the conmmissioner may waive such
permanent revocation after a period of ten years has expired from such
revocati on provided:

(i) that during such ten year period such person has not been found to
have refused a chenical test pursuant to this section and has not been
convicted of any one of the follow ng offenses: any violation of section
el even hundred ninety-two of this article; refusal to submt to a chem -
cal test pursuant to this section; any violation of subdivision one or
two of section six hundred of this chapter; or has a prior conviction of
any felony involving the use of a notor vehicle pursuant to paragraph
(a) of subdivision one of section five hundred ten-a of this chapter

(ii) that such person provi des acceptabl e docunentation to the conm s-
sioner that such person is not in need of alcohol or drug treatment or
has satisfactorily conpleted a prescribed course of such treatnment; and

(iii) after such docunentation is accepted, that such person is grant-
ed a certificate of relief fromdisabilities or a certificate of good
conduct pursuant to article twenty-three of the correction |law by the
court in which such person was | ast penali zed.

d. Upon a third finding of refusal and/or conviction of any of the
of fenses which require a permanent conmercial driver's |license revoca-
tion, such permanent revocation rmay not be waived by the conmm ssioner
under any circumnstances.

(2) CGvil penalties. Except as otherw se provided, any person whose
license, pernit to drive, or any non-resident operating privilege is
revoked pursuant to the provisions of this section shall also be liable
for a civil penalty in the ambunt of five hundred dollars except that if
such revocation is a second or subsequent revocation pursuant to this
section issued within a five year period, or such person has been
convicted of a violation of any subdivision of section eleven hundred
ninety-two of this article within the past five years not arising out of
the sanme incident, the civil penalty shall be in the anbunt of seven
hundred fifty dollars. Any person whose license is revoked pursuant to
the provisions of this section based upon a finding of refusal to submt
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to a chem cal test while operating a commercial notor vehicle shall also
be liable for a civil penalty of five hundred fifty dollars except that
i f such person has previously been found to have refused a chem cal test
pursuant to this section while operating a commercial notor vehicle or
has a prior conviction of any of the foll owing of fenses while operating
a comercial notor vehicle: any violation of section el even hundred
ninety-two of this article; any violation of subdivision two of section
six hundred of this <chapter; or has a prior conviction of any felony
i nvol ving the use of a conmercial notor vehicle pursuant to paragraph
(a) of subdivision one of section five hundred ten-a of this chapter,
then the civil penalty shall be seven hundred fifty dollars. No new
driver's license or permt shall be issued, or non-resident operating
privilege restored to such person unless such penalty has been paid. A
penal ties collected by the departnent pursuant to the provisions of this
section shall be the property of the state and shall be paid into the
general fund of the state treasury.

(3) Effect of rehabilitation program No period of revocation arising
out of this section nay be set aside by the comm ssioner for the reason
that such person was a participant in the alcohol and drug rehabili-
tation programset forth in section eleven hundred ninety-six of this
article.

(e) Regulations. The conmm ssioner shall promulgate such rules and
regul ati ons as may be necessary to effectuate the provisions of subdivi-
sions one and two of this section.

(f) Evidence. Evidence of a refusal to submit to such chem cal test or
any portion thereof shall be adm ssible in any trial, proceeding or
hearing based wupon a violation of the provisions of section el even
hundred ninety-two of this article but only upon a showing that the
person was given sufficient warning, in clear and unequi vocal | anguage,
of the effect of such refusal and that the person persisted in the
r ef usal

(g) Results. Upon the request of the person who was tested, the
results of such test shall be nmade available to such person.

3. Compul sory chenmical tests. (a) Court ordered chem cal tests.
Notwi t hstanding the provisions of subdivision two of this section, no
person who operates a nmotor vehicle in this state may refuse to submt
to a chem cal test of one or nore of the follow ng: breath, blood, urine
or saliva, for the purpose of determning the alcoholic and/or drug
content of the blood when a court order for such chem cal test has been
i ssued in accordance with the provisions of this subdivision.

(b) Wen authorized. Upon refusal by any person to submt to a chem -
cal test or any portion thereof as described above, the test shall not
be given unless a police officer or a district attorney, as defined in
subdivision thirty-two of section 1.20 of the crininal procedure |aw,
requests and obtains a court order to conpel a person to submt to a
chem cal test to deternmine the alcoholic or drug content of the person's
bl ood upon a finding of reasonable cause to believe that:

(1) such person was the operator of a notor vehicle and in the course
of such operation a person other than the operator was killed or
suffered serious physical injury as defined in section 10.00 of the
penal |aw, and

(2) a. either such person operated the vehicle in violation of any
subdi vi si on of section eleven hundred ninety-two of this article, or

b. a breath test or saliva swab adm nistered by a police officer in
accordance w th paragraph (b) of subdivision one of this section indi-
cates [that] the consunption of al cohol [has—been—consured] or drugs by
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such person; or a police officer trained and certified as a drug recog-
nition expert or a police officer who has conpleted training pursuant to
the federal advanced roadside inpaired driving enforcenent program has
reason to believe that such person is under the influence of drugs or
the conbi ned influence of drugs and al cohol; and

(3) such person has been placed under |awful arrest; and

(4) such person has refused to subnmt to a chemcal test or any
portion thereof, requested in accordance with the provisions of para-
graph (a) of subdivision two of this section or is wunable to give
consent to such a test.

(c) Reasonable cause; definition. For the purpose of this subdivision
"reasonabl e cause" shall be determined by viewing the totality of
ci rcumst ances surroundi ng the incident which, when taken together, indi-
cate that the operator was driving in violation of section eleven
hundred ninety-two of this article. Such circunstances may include, but
are not Ilimted to: evidence that the operator was operating a notor
vehicle in violation of any provision of this article or any other
moving violation at the tine of the incident; any visible indication of
al cohol or drug consunption or inpairment by the operator; the existence
of drugs or drug paraphernalia; or an open container containing an al co-
holic beverage in or around the vehicle driven by the operator; any
ot her evidence surroundi ng the circunstances of the incident which indi-
cates that the operator has been operating a notor vehicle while
i npai red by the consunption of alcohol or drugs or intoxicated at the
time of the incident.

(d) Court order; procedure. (1) An application for a court order to
conmpel submi ssion to a chemcal test or any portion thereof, may be nade
to any suprene court justice, county court judge or district court judge
in the judicial district in which the incident occurred, or if the inci-
dent occurred in the city of New York before any supreme court justice
or judge of the crinmnal court of the city of New York. Such application
may be comunicated by telephone, radio or other means of electronic
comuni cation, or in person.

(2) The applicant nust provide identification by nane and title and
must state the purpose of the comunication. Upon being advised that an
application for a court order to conpel subm ssion to a chemical test is
bei ng made, the court shall place under oath the applicant and any other
person providing information in support of the application as provided
i n subparagraph three of this paragraph. After being sworn the applicant
must state that the person fromwhomthe chenical test was requested was
the operator of a notor vehicle and in the course of such operation a
person, other than the operator, has been killed or seriously injured
and, based upon the totality of circunstances, there is reasonabl e cause
to believe that such person was operating a notor vehicle in violation
of any subdivision of section eleven hundred ninety-two of this article
and, after being placed under |awful arrest such person refused to
submt to a chemical test or any portion thereof, in accordance with the
provi sions of this section or is unable to give consent to such a test
or any portion thereof. The applicant nmust neke specific allegations of
fact to support such statenent. Any other person properly identified,
may present sworn allegations of fact in support of the applicant's
st atenent .

(3) Upon being advised that an oral application for a court order to
conpel a person to subnmit to a chenmical test is being nade, a judge or
justice shall place under oath the applicant and any other person
providing information in support of the application. Such oath or oaths
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and all of the remaining conmunication nmust be recorded, either by means
of a voice recording device or verbati mstenographic or verbatim [|ong-
hand notes. If a voice recording device is used or a stenographic record
made, the judge nmust have the record transcribed, certify to the accura-
cy of the transcription and file the original record and transcription
with the court within seventy-two hours of the issuance of the court
order. |If the longhand notes are taken, the judge shall subscribe a copy
and file it with the court within twenty-four hours of the issuance of
t he order.

(4) If the court is satisfied that the requirenents for the issuance
of a court order pursuant to the provisions of paragraph (b) of this
subdi vi si on have been net, it may grant the application and issue an
order requiring the accused to submit to a chemical test to determne
the al coholic and/or drug content of his blood and ordering the wth-
drawal of a blood sanple in accordance with the provisions of paragraph
(a) of subdivision four of this section. Wien a judge or justice deter-
mnes to issue an order to conpel subnmission to a chem cal test based on
an oral application, the applicant therefor shall prepare the order in

accordance with the instructions of the judge or justice. |In all cases
the order shall include the nane of the issuing judge or justice, the
nane of the applicant, and the date and tinme it was issued. It nust be

signed by the judge or justice if issued in person, or by the applicant
if issued orally.

(5) Any false statenent by an applicant or any other person in support
of an application for a court order shall subject such person to the
offenses for perjury set forth in article two hundred ten of the pena
I aw.

(6) The chief administrator of the courts shall establish a schedule
to provide that a sufficient nunber of judges or justices will be avail-
able in each judicial district to hear oral applications for court
orders as pernitted by this section

(e) Admi nistration of conpul sory chem cal test. An order issued pursu-
ant to the provisions of this subdivision shall require that a chem cal
test to determne the alcoholic and/or drug content of the operator's
bl ood nust be adnini stered. The provisions of paragraphs (a), (b) and
(c) of subdivision four of this section shall be applicable to any chem
ical test administered pursuant to this section.

8§ 2. This act shall take effect on the first of November next succeed-
ing the date on which it shall have becone a | aw.



