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        AN  ACT  to amend the mental hygiene law, in relation to creating a bill
          of rights for people with developmental disabilities

          The People of the State of New York, represented in Senate and  Assem-
        bly, do enact as follows:

     1    Section  1.  The  mental  hygiene  law  is  amended  by adding two new
     2  sections 13.04 and 13.36 to read as follows:
     3  § 13.04 People with developmental disabilities bill of rights.
     4    (a) The principles enunciated in subdivision (c) of this  section  are
     5  declared  to be the public policy of the state and a copy of such state-
     6  ment of rights shall be posted conspicuously in a public place  in  each
     7  residence.
     8    (b)  The  commissioner  shall make available to every residence on the
     9  office's website a copy of the statement of rights provided in  subdivi-
    10  sion  (c)  of  this  section in the top six languages other than English
    11  spoken in the state according to the latest available data from the U.S.
    12  Bureau of Census, and shall adopt any rules and regulations necessary to
    13  ensure that such qualified family members and guardians are  treated  in
    14  accordance with the provisions of such statement.
    15    (c) The statement of rights shall consist of the following:
    16    "People with Developmental Disabilities Bill of Rights"
    17    People  with  developmental  disabilities  shall  have  the  following
    18  rights:
    19    You have the right to dignity, respect and a comfortable living  envi-
    20  ronment.
    21    You  have the right to quality of care and treatment without discrimi-
    22  nation.
    23    You have the right of freedom of choice to make your  own  independent
    24  decisions,  if  able  and if unable, then a parent or legal guardian has
    25  the right to make them for you.
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     1    You have the right to safeguard your property and money.
     2    You  have  the  right  to  safeguards  in your admission, transfer and
     3  discharge.
     4    You have the right to privacy in communications.
     5    You have the right to participate in organizations and  activities  of
     6  your choice.
     7    You  have  the right to an easy to use and responsive complaint proce-
     8  dure.  This procedure shall also be available to your  parent  or  legal
     9  guardians.
    10    You  have  the  right  to  exercise all of your rights without fear of
    11  reprisals.
    12    You have the right to freedom from all forms of abuse including  phys-
    13  ical, sexual and psychological.
    14    You  have  the right of freedom from unauthorized use of restraints or
    15  seclusion.
    16    You have the right to never be restrained with any type  of  restraint
    17  that restricts breathing for any reason.
    18    You have the right, in the case of any allegation of abuse or neglect,
    19  to  be  seen  by  a  completely  independent medical facility, doctor or
    20  hospital.
    21    You have the right to receive treatment without discrimination  as  to
    22  race,  color,  religion, sex, national origin, disability, sexual orien-
    23  tation, source of payment or age.
    24    You have the right to receive considerate and  respectful  care  in  a
    25  clean and safe environment free of unnecessary restraints.
    26    You have the right to receive emergency care when necessary.
    27    You have the right to ensure proper medical care is always provided.
    28    You have the right to a living environment that is smoke free.
    29    You  have the right to receive complete information about your diagno-
    30  sis, treatment and prognosis. This information shall also  be  available
    31  to your parent and/or legal guardian.
    32    You  have  the  right  to  receive  all the information needed to give
    33  informed consent for an order not to resuscitate.  Only a legal guardian
    34  that is a family member can sign off on an order not to resuscitate,  if
    35  the person with the disability is unable to.
    36    You  have  the right to refuse to take part in research; if the client
    37  is unable to consent, any approval must be by a family member.
    38    You have the right to privacy and confidentiality of  all  information
    39  and  records regarding client except for parents, legal guardians, those
    40  allowed per Jonathan's Law, law enforcement agencies or district  attor-
    41  neys.
    42    You  have  the right to view and obtain copies of your medical records
    43  at any time without charge.
    44    You have the right to complain without fear  of  reprisals  about  the
    45  care and services you are receiving.
    46    You  have the right to authorize those family members and other adults
    47  who will be given priority to visit  consistent  with  your  ability  to
    48  receive visitors.
    49    You  have  the  same right as any other citizen or resident that if an
    50  alleged crime is committed against you, it is immediately required to be
    51  reported to 911 and your parent and/or legal guardian must be notified.
    52    You have the right to a fee shifting cause of action that  allows  you
    53  and/or  your  parent  or  legal guardian to enforce your rights in state
    54  court.
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     1    All the above are your rights. If the residential  facility  does  not
     2  honor  these  rights  you can seek help by contacting the New York state
     3  department of health or by contacting the residential facility.
     4    (d)  The  commissioner  shall  establish a public education program to
     5  disseminate information regarding implementation of this  section.  Such
     6  information  shall  include,  but  not be limited to, publication of the
     7  people with developmental disabilities bill of rights  as  specified  in
     8  subdivision  (c)  of  this section and publication of certain provisions
     9  relating to Medicaid waivers obtained by the state.
    10  § 13.36 Private actions by people  with  developmental  disabilities  in
    11            facilities.
    12    (a)  Any  facility that deprives any person with a developmental disa-
    13  bility of any right or benefit, as hereinafter defined, shall be  liable
    14  to  said  person  for injuries suffered as a result of said deprivation.
    15  For purposes of this section, a "right or benefit" of a  person  with  a
    16  developmental  disability  in a facility shall mean any right or benefit
    17  created or established for the well-being of the disabled person by  the
    18  terms  of  any  contract, by any state statute, code, rule or regulation
    19  (including section 13.04 of this article), or by any applicable  federal
    20  statute,  code,  rule  or  regulation. For the purposes of this section,
    21  "injury" shall include, but not be limited to, physical harm,  emotional
    22  harm,  death,  and/or  financial  loss  to a person with a developmental
    23  disability.
    24    (b) Upon a finding that a person with a developmental  disability  has
    25  been  deprived  of  a right or benefit and has been injured as a result,
    26  compensatory damages shall  be  assessed  in  an  amount  sufficient  to
    27  compensate  such  patient for such injury. In addition, where the depri-
    28  vation of any such right or benefit is found to have been willful or  in
    29  reckless disregard of the lawful rights of the patient, punitive damages
    30  may be assessed.
    31    (c)  A  person  with a developmental disability deprived of a right or
    32  benefit by a facility may also  maintain  an  action  pursuant  to  this
    33  section  for any other type of relief, including injunctive and declara-
    34  tory relief, permitted by law.
    35    (d) Any damages or other relief recoverable pursuant to  this  section
    36  may be recovered in any action which a court may authorize to be brought
    37  as a class action pursuant to article nine of the civil practice law and
    38  rules.  The  remedies  provided  in  this section are in addition to and
    39  cumulative with any other remedies available to a person with a develop-
    40  mental disability, at law or in equity or by administrative proceedings,
    41  including tort causes of action, and may be granted regardless of wheth-
    42  er such other remedies are available or are sought.   Exhaustion of  any
    43  available  administrative  remedies  shall  not  be  required  prior  to
    44  commencement of suit hereunder.
    45    (e) The amount of any damages recovered by a person  with  a  develop-
    46  mental  disability,  in an action brought pursuant to this section shall
    47  be exempt for purposes of determining initial or continuing  eligibility
    48  for  medical assistance under title eleven of article five of the social
    49  services law and shall neither be taken into consideration nor  required
    50  to  be applied toward the payment or part payment of the cost of medical
    51  care or services available under said title eleven.
    52    (f) If judgment in an action maintained under this section is rendered
    53  in favor of the plaintiff, the court shall award  reasonable  attorneys'
    54  fees and costs to the plaintiff.
    55    (g)  Any  waiver  by  a  person with a developmental disability or his
    56  legal representative of the right  to  commence  an  action  under  this
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     1  section,  whether oral or in writing, shall be null and void and without
     2  legal force or effect.
     3    (h)  Any  party to an action brought under this section shall be enti-
     4  tled to a trial by jury and any waiver of the right  to  a  trial  by  a
     5  jury,  whether  oral  or  in  writing,  prior  to the commencement of an
     6  action, shall be null and void, and without legal force or effect.
     7    (i) 1. No person or entity shall discriminate against any person  with
     8  a  developmental  disability,  or  against  an  employee  of a facility,
     9  because such person (or such person's representative) has made a charge,
    10  testified, assisted, initiated, or participated  in  any  manner  in  an
    11  investigation,  proceeding,  or  hearing  arising from an alleged depri-
    12  vation of a right or benefit defined under this section.
    13    2. Any person injured as a result of  discrimination  violating  para-
    14  graph  one of this subdivision shall have a cause of action as set forth
    15  in subdivisions (a) through (h) of this section.
    16    § 2. This act shall take effect immediately.


