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STATE OF NEW YORK

7371

2017- 2018 Regul ar Sessi ons

| N ASSEMBLY

April 25, 2017

Introduced by M of A TITONE -- read once and referred to the Conmttee
on Codes

AN ACT to anend the executive law, in relation to DNA dat abanks' treat-
ment of vol unteer DNA sanpl es

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Section 995 of the executive |aw, as added by chapter 737
of the laws of 1994, subdivision 7 as anended by chapter 19 of the |aws
of 2012, is anended to read as foll ows:

8§ 995. Definitions. Wien used in this article, the foll owi ng words and
terns shall have the neanings ascribed to themin this section:

1. For purposes of general forensic analysis the term"forensic |abo-
ratory” shall mean any | aboratory operated by the state or unit of |oca
governnent that perforns forensic testing on evidence in a crimnal
i nvestigation or proceeding or for purposes of identification provided,
however, that the exami nation of latent fingerprints by a police agency
shall not be subject to the provisions of this article.

2. For purposes of forensic DNA analysis, the term"forensic DNA | abo-
ratory" shall mean any forensic | aboratory operated by the state or unit
of local government, that perfornms forensic DNA testing on crime scenes
or materials derived fromthe human body for use as evidence in a crim-
nal proceeding or for purposes of identification and the term "forensic
DNA testing® shall mean any test that enploys techniques to exani ne
deoxyri bonucleic acid (DNA) derived fromthe human body for the purpose
of providing information to resolve issues of identification. Regu-
lation pursuant to this article shall not include DNA testing on materi -
al s derived fromthe human body pursuant to title five of article five
of the public health law for the purpose of determ ning a person's
genetic disease or nedical condition and shall not include a |[|aboratory
operated by the federal government.

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onmitted
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3. "DNA testing nethodology” neans nethods and procedures used to
extract and anal yze DNA material, as well as the nmethods, procedures,
assunptions, and studies wused to draw statistical inferences fromthe
test results.

4. "Blind external proficiency testing" neans a test sanple that is
presented to a forensic |laboratory for forensic DNA testing through a
second agency, and which appears to the analysts to involve routine
evi dence submitted for forensic DNA testing.

5. "DNA" means deoxyri bonucl ei c aci d.

5-a. "DNA profile" neans a set of DNA identification characteristics
which may pernit the DNA of one person to be distinguishable fromthat
of another person. For short tandemrepeat DNA profiles, it nmeans the
list of alleles carried by a particular individual at a specific set of
genetic loci.

5-b. "Subject DNA profile"” means the DNA profile generated by analysis
of a biological sanple collected froma subject convicted of a crine
whose specinmen was collected: after a crimnal trial; pursuant to a plea
agreenent; as a condition of participation in a tenporary release,
conprehensi ve al cohol and substance abuse treatnent (CASAT) or shock
incarceration program as a condition of release on parole, post-rel ease
supervision, presunptive release or conditional release on a definite or
indetermnate sentence; or as a condition of probation or interim
probati on supervision

5-c. "Subject index" neans the electronic database containing DNA
profiles generated froma subject convicted of a crine whose DNA speci -
nmen was collected: after a crinminal trial; pursuant to a plea agreenent;
as a condition of participation in a tenporary release, conprehensive
al cohol and substance abuse treatnment (CASAT) or shock incarceration
program as a condition of release on parole, post-release supervision
presunptive release or conditional release on a definite or indeterm -
nate sentence; or as a condition of probation or interim probation
supervi si on.

5-d. "Volunteer index" neans the electronic database containing DNA
profiles generated froma volunteer sanple.

6. "State DNA identification index" neans the DNA identification
record system for New York state established pursuant to this article.

6-a. "CODIS" neans the federal conbined DNA i ndex system

6-b. "NDI S" neans the national DNA index system

6-c. "Forensic DNA index" means the electronic database in CODI S that
contains DNA profiles generated from casework evidence by forensic DNA
| aboratories.

7. "Designated offender" means a person convicted of any felony
defined in any chapter of the laws of the state or any m sdeneanor
defined in the penal |aw except that where the person is convicted under
section 221.10 of the penal |law, only a person convicted under subdivi-
sion two of such section, or a person convicted under subdivision one of
such section who stands previously convicted of any crine as defined in
subdi vi sion six of section 10.00 of the penal |aw

8. "DNA record® neans DNA identification information prepared by a
forensic DNA | aboratory and stored in the state DNA identification index
for purposes of establishing identification in connection wth |aw
enforcenment investigations or supporting statistical interpretation of
the results of DNA analysis. A DNA record is the objective form of the
results of a DNA anal ysis sanpl e.
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9. "DNA subconmmittee" shall nean the subcomrittee on forensic DNA
| aboratories and forensic DNA testing established pursuant to subdivi-
sion thirteen of section nine hundred ninety-five-b of this article.

10. "Comm ssion" shall nmean the conmm ssion on forensic science estab-
I i shed pursuant to section nine hundred ninety-five-a of this article.

11. "Sanpl e" shall nean the imediate result of any genetic sanpling
and includes the neans of sanpling itself, such as a swab, and any
genetic sanple that canme fromthe volunteer and is used for subsequent
testing, analysis, or indexing, or that is in the custody of an agency.

12. "Volunteer sanple" or "volunteer genetic sanple" shall nean any
genetic sanple or DNA profile that is knowingly and intelligently given
to the state by a person without an order of the court. The term does
not include sanples taken from desi gnated of fenders.

13. "Derived information" shall nmean any and all information and
docunentation that is extracted or created fromthe sanple and is asso-
ciated with the sanple, including any partial or conplete DNA profile,
code or genetic testing, or other identifying information.

8 2. Sections 995-d, 995-e and 995-f of the executive |law are renunt
bered sections 995-f, 995-g and 995-h and two new sections 995-d and
995-¢e are added to read as foll ows:

8 995-d. Attachnment of a volunteer sanple to a specific case. 1. Wen
any volunteer genetic sanple or DNA profile is received by the state, or

any subdivision thereof, it shall be attached to an ongoing investi -
gation and given a unique reference nunber under which all derived
informati on nmay be referenced.

(a) The sanple and all derived infornation shall be organi zed and

indexed in the volunteer index by each | aw enforcenent agency or foren-
sic lab to cone in contact with the material.

(b) The law enforcenent agency shall certify that the infornmati on was
collected or created in reasonable and direct connection wth one or
nore specific investigations.

(c) If a sanple, derived information, or DNA profile is shared with
anot her agency the following information shall be docunented in associ -
ation with the unique reference nunber: the nane of the requesting agen-
cy; the purpose for which the sanple, information or DNA profile was
sought; and a description of the information shared.

2. Any information attached to a new case that had not been initiated
at the tine the unique identification nunber was first assigned shall be
considered attached to an ongoing investigation and shall preclude
approval of a request for expungenent, provided, however, that the
sanple, derived information, of DNA profile nust have a reasonable and
direct connection with the new investigation.

3. Volunteer receipt and information. Any person who provides a vol un-
teer sanple shall be provided a receipt by the agency receiving the
sanple wthin forty-eight hours. The receipt shall indicate the follow
ing:

(a) the unique identification nunber assigned to the vol unteer;

(b) a statenent informng the volunteer that he or she may apply to
have all the sanples and derived infornmation associated therewith
expunged fromthe agencies' records, and returned to the volunteer upon
the conpletion of the investigation for which the sanple was submtted

(c) a statenment describing the process by which the vol unteer nay
apply for such expungenent; and

(d) a statenent infornming the volunteer that the sanple and al
derived information mnmay be used in further investigations unless and

until an expungenent request is approved.
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8 995-e. Volunteer request for expungenent. 1. Any person that has
provided a volunteer sanple to a |law enforcenent agency may request that
their sanple and all derived information be expunged fromthe records of
any and all agencies that have examned the sanple or any forensic
information derived therefrom VWhen applying for such expungnent the
volunteer shall provide:

(a) proof of identity;

b) the unique identification nunber associated with their sanple; and

(c) a witten attestation that they wish to have their sanple and al
derived information expunged and returned to them or expunged and

dest royed.
2. \Wen an agency receives a volunteer request for expungenent the
agency shall determ ne whether the sanple is currently associated with

an ongoing investigation and whether the infornation provided pursuant
to subdivision one of this section is sufficient. If the sanple is
currently associated with an ongoing investigation or the information
provided is insufficient the agency shall informthe volunteer the
request is denied. Wien denying a volunteer request for expungenent,
the agency shall provide an explanation of its decision. If the sanple
is not currently associated with an ongoing investigation and the infor-
mation required under subdivision one of this section is sufficient, the
agency shall approve the request and shall

(a) cease all testing and analysis of the sanple or any derived infor-

mation and shall delete all records identified with the volunteer's
uniqgue identification number, including DNA profiles fromany and al
dat abases or indexes maintained by the agency, and shall nake the

original sanples available for destruction or return to the volunteer
and

(b) forward the request to all other agencies that were involved wth
the collection, processing, or analysis of that sanple, including al
agencies to which the agency receiving the request provided the sanple
or any derived information.

8§ 3. This act shall take effect inmediately.




