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STATE OF NEW YORK

4873

2017- 2018 Regul ar Sessi ons

| N ASSEMBLY

February 3, 2017

Introduced by M of AL DINONTZ -- read once and referred to the Comrt-
tee on Corporations, Authorities and Comm ssions

AN ACT to anend the business corporation law, the limted liability
conmpany |aw, the partnership law, the public authorities law, the
general business law, and the retirement and social security law, in
relation to auditors' professional responsibility

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. This act shall be known and may be cited as the "integrity
in auditing act".

8§ 2. The business corporation law is anmended by addi ng a new section
521 to read as foll ows:

8§ 521. Applicability of general business law to business corporations
i ssuing audited financial statenents.

Every business corporation organized under this chapter and every
foreign corporation (including every foreign professional service corpo-
ration) qualified to do business in this state pursuant to this chapter
that issues audited financial statenents shall be subject to paragraph
(a) of subdivision three of section three hundred fifty-two-c of the
general business |aw.

§ 3. The limted Iliability conpany |law is anended by adding a new
section 510 to read as foll ows:

8 510. Applicability of general business law to linmted liability
conpanies issuing audited financial statenents. Every limted liability
conpany organi zed under this chapter and every foreign limted liability
conpany (including every foreign professional service limted liability
conpany) qualified to do business in this state pursuant to this chapter
that issues audited financial statenents shall be subject to paragraph
(a) of subdivision three of section three hundred fifty-two-c¢ of the
general business | aw.

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onitted.
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8 4. The partnership lawis amended by adding a new section 44-a to
read as foll ows:

8 44-a. Applicability of general business law to partnerships issuing
audited financial statenents. Every partnership or limited partnership
organized under this chapter and every foreign partnership or linmted
partnership doing business in or qualified to do business in this state
pursuant to this chapter that issues audited financial statenents shal
be subject to paragraph (a) of subdivision three of section three
hundred fifty-two-c of the general business | aw.

8 5. The public authorities law is anended by adding a new section
2802-a to read as foll ows:

§ 2802-a. Applicability of general business law to public service
corporations that issue audited financial statenents. Every public
service corporation organized under this chapter that issues audited
financial statenments shall be subject to paragraph (a) of subdivision
three of section three hundred fifty-two-c of the general business |aw

8 6. Subdivision 1 of section 352 of the general business l|aw, as
anended by chapter 961 of the laws of 1960, is anended to read as
fol | ows:

1. Wenever it shall appear to the [atterney—general] attorney
general, either upon conplaint or otherwise, that in the advertisenent,
i nvest nent advice, purchase, or sale within this state of any conmodity
dealt in on any exchange wthin the United States of Anerica or the
delivery of which is contenplated by transfer of negotiable docunents of
title all of which are hereinafter called combdities, or that in the
i ssuance, exchange, purchase, sale, pronotion, negotiation, advertise-
ment, investnment advice, or distribution within or fromthis state, of
any stocks, bonds, notes, evidences of interest or indebtedness, or
ot her securities, including oil and m neral deeds or |leases and any
interest therein, sold or transferred in whole or in part to the
purchaser where the same do not effect a transfer of the title in fee
sinple to the land, or negotiable docunents of title, or foreign curren-
cy orders, calls, or options therefor, hereinafter called security or
securities, any person, partnership, corporation, conpany, linmted
liability conpany, trust, or association, or any agent or enployee ther-
eof, shall have enpl oyed, or enploys, or is about to enploy any device,
schenme or artifice to defraud or for obtaining noney or property by
means of any false pretense, representation, or prom se, or that any
person, partnership, corporation, conpany, |imted liability conpany,
trust, or association, or any agent or enployee thereof, shall have
made, nmakes, or attenpts to make within or fromthis state fictitious or
pretended purchases or sales of securities or commpdities, or that any
person, partnership, corporation, conpany, limted liability conpany,
trust, or association, or agent or enployee thereof, shall have
enpl oyed, or enploys, or is about to enploy, any deception, nisrepresen-
tation, conceal nent, suppression, fraud, fal se pretense, or false prom
i se, or shall have engaged in, or engages in, or is about to engage in
any practice or transaction or course of business relating to the
purchase, exchange, investnment advice, or sale of securities or conmod-
ities which is fraudulent or in violation of |aw and whi ch has operated
or which would operate as a fraud upon the purchaser, or that any
person, partnership, corporation, conpany, trust, or association, being
either the issuer of any security, or any agent or enployee thereof,
shall have issued or caused to be issued any audited financial statenent
in connection with which the auditor engaged in professional m sconduct,
or that any auditor who knew or should have known that his or her
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certification or opinion would be used in connection with such financial
statenent., or any agent or enployee thereof, permitted the issuance of
such financial statenent intending that any person rely on such audited
financial statenent, or that any broker, dealer, or [saleswar] sal esper-
son, as defined by section three hundred fifty-nine-e of this article,
or any agent or enployee thereof, has sold or offered for sale or is
attenpting to sell or is offering for sale any security or securities in
violation of the provisions of said section or section three hundred
fifty-nine-ee, or that any other section of this article has been
violated, any one or all of which devices, schenes, artifices, ficti-
tious or pretended purchases or sales of securities or comodities,
decepti ons, m srepresentations, conceal nents, suppressions, frauds,
fal se pretenses, fal se prom ses, practices, transactions, and courses of
busi ness are hereby declared to be and are hereinafter referred to as a
fraudul ent practice or fraudul ent practices or he or she believes it to
be in the public interest that an investigation be nade, he or she my,
in his or her discretion,_ either require or permt such person, partner-
ship, corporation, conpany, linmted liability conpany, trust, or associ-
ation, or any agent or enployee thereof, to file with himor her a
statement in witing, under oath or otherwise, as to all the facts and
circumstances concerning the subject matter which he or she believes it
is to the public interest to investigate, and, for that purpose, my
prescribe forms upon which such statenents shall be made. The [attor—
ney-geperal] attorney general may also require such other data and
information as he or she nmay deemrel evant and may nake such special and
i ndependent investigations as he or she may deem necessary in connection
with the matter.

8§ 7. Section 352 of the general business law is anmended by adding a
new subdi vision 1-a to read as foll ows:

1-a. As used in this section:

(a) The term "financial statenment” neans any bal ance sheet, incone or
loss statenent, any attachnments or exhibits thereto, or any other pres-
entation of financial information concerning a business enterprise,
however denominated, that is intended to portray the financial position
of such business enterprise or any significant portion thereof.

(b) The term"audited", when used in connection with a financial
st at enent neans acconpani ed by an opinion, report, or certificate issued
by a licensed public accountant or certified public accountant acting
within the practice of public accountancy as defined in section seven-
ty-four hundred one of the education |aw

(c) The term"auditor" neans the |licensed public accountant or certi-
fied public accountant, and his or her firm which issued the opinion,
report, or certificate applicable to the financial statenents that are
audi t ed.

(d) The term"firnmd neans a partnership, corporation, conpany., linmted
liability conpany, firm or other organization engaged in whole or in
part in the practice of public accountancy.

(e) The term"professional msconduct” has the neaning assigned to it
by the education law, or any regulations adopted by the board of regents
or the conm ssioner of education with the approval of the board of
regents pursuant to section sixty-five hundred nine of the education
|l aw, provided, however, that. in the absence of any such reqgulations,
the term "prof essional nisconduct" neans., as a mninmum a Situation

(1) where an auditor or his or her firmhas a conflict of interest,
nmeaning any interest, financial or otherwi se, direct or indirect, which
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is in substantial conflict with the proper perfornance of an audit and
i ssuance of a proper report, opinion, or certificate; or

(2) where an auditor or his or her firmhas provided to any publicly
traded conpany any non-audit services after the effective date of this
subdi vi sion; provided, however, that it is an affirmative defense to any
charge of professional m sconduct under this subdivision that the anpunt
or value of non-audit services rendered by the auditor or his or her
firmis so small in relation to the audit relationship with the publicly
traded conpany that no reasonable person could believe that a conflict
of interest would exist.

(f) The term "publicly traded conpany" neans any business organi za-
tion, regardless of the formof organization, that issues or has issued
securities as defined in this section.

(g) The term "non-audit services" includes, but is not limted to,
business consulting, bookkeeping services, appraisal or val uati on
services, fairness opinions, contribution-in-kind reporting, actuari al
services, internal audit outsourcing, nmanagenent functions, broker-deal -
er services, investnent advisenent, investnent banking, expert services,
risk consulting, tax services, corporate financing services, human capi -
tal consulting, legal services, business internet services, assurance
services, and outsourcing services.

§ 8. The opening paragraph of subdivision 3 of section 352-c of the
general business |law is designated paragraph (b) and a new paragraph (a)
is added to read as foll ows:

(a) It is illegal and prohibited for any person, partnership, corpo-
ration, conpany, limted liability conpany, trust, or association, being
either the issuer of any security, or any agent or enployee thereof,
knowingly to issue or cause to be issued any audited financial statenent
in connection with which the auditor engaged in professional n sconduct,
or for any auditor who knew or should have known that his or her certif-
ication or opinion would be used in connection wth such financial
statenent, or any agent or enployee thereof, to permt the issuance of
any such audited financial statenent intending that any person rely on
such audited financial statenent; provided., however, that this paragraph
shall not apply to any person, partnership, corporation, conpany, lint-
ed liability conpany., trust, or association that is a small business
concern as defined in section one hundred sixty of the state finance
|l aw, except in a case where such small business concern issues an audit-
ed financial statenent for the purpose of obtaining credit or any state
benefit. In addition to the penalties provided in subdivisions four
five, and six of this section, any violator of this paragraph is subject
to the civil penalties provided in section three hundred fifty-two-cc of
this article.

8 9. The general business law is anmended by adding a new section 352-
cc to read as foll ows:

8§ 352-cc. Civil penalties resulting fromviolations of paragraph (a)
of subdivision three of section three hundred fifty-two-c of this arti-
cle. Any issuer of any security or any auditor (in addition to any other
sanction for professional msconduct wunder the education law) that
violates the provisions of paragraph (a) of subdivision three of section
three hundred fifty-two-¢c of this article is subject to the foll ow ng:

1. Each such violator is jointly and severally liable to stockhol ders,
nenbers, partners., lenders. purchasers, or other investors in an indi-
vidual or class action for danmages resulting fromsuch violation. If any
plaintiff is unable to prove any actual danages resulting from such
violation, such plaintiff is entitled to nom nal danmages set by the
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court, but not less than fifty dollars. Any successful plaintiff is
entitled to recover reasonable attorney's fees.

2. FEach person convicted of a nisdeneanor or a felony under paragraph
(a) of subdivision three of section three hundred fifty-two-c¢ of this
article, or who has entered into any consent order, judgnent, or decree
as a result of allegations of a violation of paragraph (a) of subdivi-
sion three of section three hundred fifty-two-c of this article, whether
or not such consent order, judgnent, or decree admits any such
violation, shall be barred for a period of five years, or such other
period established in such consent order, judgnent, or decree, from
receiving any econonic devel opnent grants, any waivers or rebates of
taxes, or other simlar benefits fromthe state or any political subdi-
vision or public benefit corporation of the state, or any contract to
sell goods, services, or both, of any kind or description, to the state
or any political subdivision or public benefit corporation of the state.

3. The attorney general shall give notice of any conviction or any
consent order, judgnent, or decree wth respect to any violation of
paragraph (a) of subdivision three of section three hundred fifty-two-c
of this article to the governor, the tenporary president of the senate,

the speaker of the assenbly, the chief executive officers of all poli-
tical subdivisions and public benefit corporations of the state, and the
trustees of all public pension funds subject to section one hundred
seventy-seven-e of the retirenent and social security law. The violator
shall, in addition to all other fines, penalties, and costs, pay the

reasonabl e costs of preparing and giving such notices.

8§ 10. Paragraph (c) of subdivision 1 of section 359-e of the genera
busi ness | aw, as added by chapter 692 of the laws of 1959, is amended to
read as foll ows:

(c) A [-saleswoh—shall—umean] "salesperson” neans and [irelude]
includes every person enployed by a broker or dealer as said terns are
defined in this section, for the purpose of representing such broker or
dealer in the sale or purchase of securities to or fromthe public wth-
inor fromthis state.

8 11. The retirenent and social security lawis anended by adding a
new section 177-e to read as foll ows:

8 177-e. Investnent barred in certain securities. 1. The trustee or
trustees of a fund are authorized not to nmmke any investnent in any
security or securities issued by any person convicted of a m sdeneanor
or a felony under paragraph (a) of subdivision three of section three
hundred fifty-two-c of the general business law, or who has entered into
any consent order, judgnent, or decree as a result of allegations of a
violation of such section, whether or not such consent order, judgnent,
or decree admits any such violation, for a period of five years or such
other period as may be established in such consent order, judgnent, or
decree fromthe date when such trustee or trustees shall receive notice
of such conviction or consent order, judgnent, or decree fromthe attor-
ney general or fromthe tine when such trustee or trustees shall have
actual know edge of such conviction or consent order, judgnent., or
decree, whichever is earlier

2. Inthe event that at the tinme of receiving the notice from the
attorney general described in subdivision one of this section or of
receiving actual know edge of the conviction or consent order. judgnent,
or decree described in such subdivision one, the trustee or trustees of
a fund hold on behalf of the fund any security or securities issued by a
violator of paragraph (a) of subdivision three of section three hundred
fifty-two-c of the general business law, such trustee or trustees are
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aut horized to divest thenselves of such securities, unless, in the judg-
ment of such trustee or trustees of such fund, such divestnment would not
be in the best interest of the beneficiaries of such fund.

8§ 12. If any item clause, sentence, subparagraph, subdivision
section, or other part of this act, or the application thereof to any
person or circunmstances, is held to be invalid, such holding shall not
affect, inmpair, or invalidate the remainder of this act, or the applica-
tion of such section or part of a section held invalid, to any other
person or circunstances, but shall be confined in its operation to the
item clause, sentence, subparagraph, subdivision, section, or other
part of this act directly involved in such holding, or to the person and
ci rcunstances therein invol ved.

8§ 13. This act shall take effect on the first of April next succeedi ng
the date on which it shall have becone a | aw.




