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AN ACT to anend the |labor law and the executive law, in relation to
prohibiting enployers from seeking salary history from prospective
enpl oyees; to anend the labor lawin relation to prohibiting enployer
conmpensation discrimnation based on sex, race, or national origin;
and to anend the civil service law, in relation to inplenenting a
state policy of a fair, non-biased conpensation structure

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Section 194 of the |abor |aw, as added by chapter 548 of
the laws of 1966, subdivision 1 as anended and subdivisions 2, 3 and 4
as added by chapter 362 of the laws of 2015, is anended to read as
fol | ows:

8§ 194. Differential in rate of pay because of sex, race, or nationa
origin prohibited. 1. No enpl oyee shall be paid a wage at a rate |ess
than the rate at which an enpl oyee of [the—opposite] a different sex,
race, or national origin, in the sane establishment is paid for equal or
substantially simlar work on a job the performance of which requires
equal or substantially simlar skill, effort and responsibility, and
which is performed under simlar working conditions, except where
paynment is nade pursuant to a differential based on:

a. a seniority system

b. a nerit system

c. a system which neasures earnings by quantity or quality of
producti on; or

d. a bona fide factor other than sex, race or national origin, such as
education, training, or experience. Such factor: (i) shall not be based
upon or derived froma [sex-—based] sex, race, or national origin based

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] isoldlawto be omtted
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differential in conmpensation and (ii) shall be job-related with respect
to the position in question and shall be consistent w th busi ness neces-
sity. Such exception wunder this paragraph shall not apply when the
enpl oyee denpnstrates (A) that an enployer uses a particul ar enpl oynent
practice that causes a disparate inpact on the basis of sex, race or
national origin (B) that an alternative enpl oynent practice exists that
woul d serve the same business purpose and not produce such differential,
and (C) that the enployer has refused to adopt such alternative prac-
tice.

2. For the purpose of subdivision one of this section, "business
necessity" shall be defined as a factor that bears a nanifest relation-
ship to the enploynent in question.

3. For the purposes of subdivision one of this section[+]: (a) enploy-
ees shall be deenmed to work in the sanme establishnment if the enpl oyees
work for the sanme enpl oyer at workplaces located in the sanme geograph-
ical region, no larger than a county, taking into account popul ation
distribution, economic activity, and/or the presence of nunicipalities;,
and

(b) job description alone shall not determine work that is the sane or
substantially sinmlar.

4. (a) (i) No enployer shall ©prohibit an enployee frominquiring
about, discussing, or disclosing the wages of such enployee or another
enpl oyee.

(ii) No enployer shall require, as a condition of enploynent, that an
enpl oyee refrain frominquiring about, discussing, or disclosing infor-
mati on about the enployee's own wages, or about any other enployee's
wages.

(iii) Nothing in this subdivision shall obligate an enployer to
di scl ose an enpl oyee's wages to another enployee or a third party.

(b) No enployer shall seek the wage or salary history of a prospective
enpl oyee from the prospective enployee or a current or former enployer
or to require that a prospective enployee's prior wage or salary history
neet certain criteria; provided, however, that: (i) if a prospective
enployee has voluntarily disclosed such information, a prospective
enpl oyer may confirmprior wages or pernmit a prospective enployee to
confirm prior wages or salary; and (ii) a prospective enployer may seek
or confirma prospective enployee's wage or salary history after an
offer of enploynent wth conpensation has been negotiated and nade to
the prospective enpl oyee.

[£6F] (c) An enployer may, in a witten policy provided to all enpl oy-
ees, establish reasonabl e workpl ace and workday |imtations on the tine,
pl ace and manner for inquires about, discussion of, or the disclosure of
wages. Such limtations shall be consistent with standards promul gated
by the conmissioner and shall be consistent with all other state and
federal laws. Such limtations nmay include prohibiting an enpl oyee from
discussing or disclosing the wages of another enployee w thout such
enpl oyee' s prior pernission.

[£6] (d) Nothing in this subdivision shall require an enployee to
disclose his or her wages. The failure of an enployee to adhere to such
reasonable limtations in such witten policy shall be an affirmative
defense to any clainms nmade agai nst an enpl oyer under this subdivision,
provi ded t hat any adverse enpl oynent action taken by the enployer was
for failure to adhere to such reasonable limtations and not for nere
i nquiry, discussion or disclosure of wages in accordance wth such
reasonable linmtations in such witten policy.
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[(5] (e) This prohibition shall not apply to instances in which an
enpl oyee who has access to the wage informati on of other enployees as a
part of such enployee's essential job functions discloses the wages of
such ot her enpl oyees to individuals who do not otherw se have access to
such information, wunless such disclosure is in response to a conpl ai nt
or charge, or in furtherance of an investigation, proceeding, hearing,
or action wunder this chapter, including an investigation conducted by
t he enpl oyer.

[£e)] (f) No enployer shall discharge or in any other nmanner retaliate
agai nst _an enpl oyee because the enployee: (i) opposed any act or prac-
tice made unlawful by this section; (ii) made or indicated an intent to
make a conplaint or has otherw se caused to be instituted any proceeding
under this section; (iii) testified or is about to testify, assist or
participate in any manner in an investigation or proceeding under this
section; or (iv) disclosed the enployee's wages or has inquired about or
di scussed the wages of any other enployee.

(g) Nothing in this section shall be construed to limt the rights of
an enployee provided under any other provision of Iaw or collective
bar gai ni ng agreenent.

8§ 2. Section 197 of the labor |aw, as anended by chapter 564 of the
| aws of 2010, is anended to read as fol |l ows:

§ 197. Cvil penalty. 1. Any enployer who fails to pay the wages of
his enpl oyees or shall differentiate in rate of pay because of sex,
race, or national origin as provided in this article, shall forfeit to
the people of the state the sumof five hundred dollars for each such
failure, to be recovered by the comr ssioner in any |legal action neces-
sary, including admnistrative action or a civil action.

2. Any agreenent between the enployer and any enployee to work for
less than the wage to which the enployee is entitled under this article
shall not be a defense to an action. An _enpl oyee's previous wage or
salary history shall also not be a defense to an action.

§ 3. Section 198-a of the |abor law is anended by addi ng a new subdi -
vision 4 to read as foll ows:

4. Any agreenent between the enployer and any enployee to work for
less than the wage to which the enployee is entitled under this article
shall not be a defense to an action. An enpl oyee's previous wage or
salary history shall also not be a defense to an action.

8§ 4. Section 115 of the civil service |aw, as added by chapter 790 of
the laws of 1958, is amended to read as foll ows:

8§ 115. Policy of the state. 1. In order to attract unusual nerit and
ability to the service of the state of New York and all its politica
subdi vi sions, to stinulate higher efficiency anmpbng the personnel, to
provide skilled l|eadership in administrative departnents, to reward
merit and to insure to the people and the taxpayers of the state of New
York the highest return in services for the necessary costs of govern-
ment, it is hereby declared to be the policy of the state [to—provide
egual—pay—For—egual—work—] and all its political subdivisions thereof,
consistent with the federal Equal Pay Act of 1963 (29 U.S.C. § 206), the
federal Civil Rights Act (42 U.S.C. § 2000e-2), article fifteen of the
executive law, and section forty-c of the civil rights law, to ensure a
fair, non-biased conpensation structure for all enployees in which sex,
race, or national origin is not considered either directly or indirectly
in determning the proper conpensation for a title or in determning the
pay for any individual or group of enployees, and to provide regul ar
increases in pay in proper proportion to increase of ability, increase
of output and increase of quality of work denonstrated in service.
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2. It shall be an unlawful discrimnatory practice, except as provided
in subdivision five of this section, for any public enployer in this
state to discrinmnate against an individual in any way based on an indi-
vidual's sex, race or national origin in the paynent of conpensation nor
shall they conpensate any person in its enploy at a rate less than the
rates paid to its enployees of a different sex, race or national origin
for work on a job, the performance of which requires equal or substan-
tially simlar skill, effort and responsibility perforned under simlar
wor ki ng condi tions. For the purposes of this subdivision, job
description alone shall not determine work that is the sanme or substan-
tially sinmlar.

3. For the purpose of this section, the term "conpensation" shal
include but not be linmted to: all earnings of an enployee for labor or
services rendered. regardless of whether the anmpbunt of earnings is paid
on an annual salary, hourly, biweekly or per diem basis; reinbursenent
for expenses; health, welfare and retirenent benefits; and vacation pay,
sick pay, separation or holiday pay, or any other form of renuneration.

4. (a) Wiere an enployee believes he or she is being discrimnated
against in terns of conpensation in violation of this section., such
enployee may bring an action in any court of conpetent jurisdiction to
recover the equitable and nonetary relief described in paragraph (b) of
this subdivision

(b) (1) In any action in which a court or jury finds that an enpl oyer
has engaged in acts in violation of this section, the court or jury
shall award to any affected enployee or enployees nonetary relief,
including back pay in an amunt equal to the difference between the
enployee's actual earnings and what the enpl oyee would have earned but
for the enployer's unlawful practices, including an appropriate increase
in retirenent benefits, and an additional anpunt in conpensatory and
puni tive danages, as appropriate.

(2) In any action in which a court or jury finds that an enployer has
engaged in acts in violation of this section, the court shall enjoin the
enployer fromcontinuing to discrimnate against affected enpl oyees and
shall direct the enployer to conply with the provisions of this article;
and nmay order the enployer to take such additional affirmative steps as
are necessary to ensure an end to unlawful discrinmnation, including
reinstatenent to the sane or a conparable position for enployees in the
uncl assified service or enployees classified as managenent/confidenti al
or labor; reinstatenent with back pay; or reclassification of affected
workers.

(3) In any action in which an affected enployee or enployees prevai
in their clains against enployers, the court may, in addition to any
judgenent awarded to the plaintiffs, allow a reasonable attorney's fee
reasonabl e expert witness fees, and other costs of the action to be paid
by the enployer.

(c) An action to recover the damages or equitable relief prescribed in

aragraph (b) of this subdivision may be maintained agai nst any enpl oyer
in any court of conpetent jurisdiction by any one or nore enpl oyees or
their representative for or on behalf of:

(1) the enpl oyees; or

(2) the enpl oyees and other enployees simlarly situated.

5. (a) It shall not be a violation of this section for an enployer to
pay different conpensation to enployees, where such paynents are nade

pursuant to:
(1) a bona fide seniority or nmerit system
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(2) a bona fide systemthat neasures earnings by quantity or quality
of production;

(3) a bona fide system based on geographic differentials; or

(4 any other bona fide factor other than sex, race or national
origin, such as education, training, or experience. Such factor: (A
shall not be based upon or derived froma sex, race, or national origin
based differential in conpensation; and (B) shall be job-related wth
respect to the position in question and shall be consistent with busi-
ness necessity. Such exception under this paragraph shall not apply when
the enpl oyee denpnstrates (i) that an enployer uses a particular enploy-
nent practice that causes a disparate inpact on the basis of sex, race,
or national origin, (ii) that an alternative enploynent practice exists
that would serve the sane purpose and not produce such differential, and
(iii) that the enployer has refused to adopt such alternative practice

(b) For the purpose of paragraph (a) of this subdivision, "business
necessity" shall be defined as a factor that bears a manifest relation-
ship to the enploynment in question.

(c) Nothing set forth in this section shall be construed to inpede,
infringe or dimnish the rights and benefits which accrue to enpl oyees
through collective bargaining agreenents, or otherwise dimnish the
integrity of the existing collective bargaining relationship.

6. Any agreenent between the enployer and any enployee to work for
|l ess than the wage to which the enployee is entitled under this section
shall not be a defense to an action. An enployee's previous wage or
salary history shall also not be a defense to an action.

8§ 5. Section 296 of the executive law is amended by adding a new
subdi vision 19-a to read as foll ows:

19-a. It shall be an unlawful discrimnatory practice of an enpl oyer,
| abor organization. enploynent agency or licensing agency, or its
enpl oyees, agents, or nenbers to seek a salary history froma prospec-
tive enployee for an interview or as a condition for enploynent.

§ 6. This act shall take effect on the ninetieth day after it shall
have beconme a |law, provided, however, that effective imediately, the
addi tion, amendnent and/or repeal of any rules or regulations necessary
for the inplenmentation of the foregoing provisions of this act on its
effective date are authorized and directed to be made and conpleted on
or before such effective date.




