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tee on Corporations, Authorities and Commi ssions

AN ACT to anend the public service law, in relation to state-issued
franchi se of cable or video service

The People of the State of New York, represented in Senate and Assem
bly., do enact as follows:

1 Section 1. The public service law is anmended by adding a new article
2 12 to read as follows:

3 ARTICLE 12

4 STATE- | SSUED FRANCHI SE OF CABLE OR VI DEO SERVI CE

5 Section 241. Franchising authority.

6 242. Definitions.

7 243. State authorization to provide cable service or video

8 service.

9 244. Eliqgibility for comn ssion-issued franchise.

10 245. Franchise fee.

11 246. In-kind contributions to nmunicipality.

12 247. Custoner service standards.

13 248. Public, educational, and governnental access channels.

14 249. Nondiscrinmnation by rmunicipality.

15 250. Municipal police power; other authority.

16 251. Indemity in connection with right-of-way; notice of liability.
17 252. Municipal authority.

18 253. Discrinmination prohibited.

19 254. Conpli ance.
20 255. Applicability of other |aws.
21 256. Buil dout requirenents.
22 257. Enforcenent.
23 8 241. Franchising authority. The comnission shall be designhated as

24 the franchising authority for a state-issued franchise for the provision
25 of cable service or video service.

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] is oldlawto be omtted.
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8§ 242, Definitions. In this article:

1. "Actual increnmental cost" neans only current out-of-pocket expenses
for labor, equipnment repair, equipnment replacenent, and tax expenses
directly associated with the |abor or the equipnent of a service provid-
er that is necessarily and directly used to provide what were, under a
superseded franchise, in-kind services, exclusive of any profit or over-

head such as depreciation, anortization, or adnministrative expense.
2. "Cable service" is defined as set forth in 47 U S.C_Section

522(6).

3. "Cable service provider" nmeans a person who provides cable service.

4. "Conmmuni cations network" neans a conponent or facility that is,
wholly or partly, physically located within a public right-of-way and
that is used to provide video progranmng, cable, voice, or data
services.

5. "Franchise" nmeans an initial authorization, or renewal of an
aut hori zation, issued by a franchising authority, regardless of whether
the authorization is designated as a franchise, pernmit, license, resol-
ution, contract, certificate, agreenent, or otherwise, that authorizes
the construction and operation of a cable or video services network in
the public rights-of-way.

6. (a) "G oss revenues" neans all consideration of any kind or nature
including, wthout Ilimtation, cash., <credits, property, and in-kind
contributions (services or goods) derived by the holder of a state-is-
sued certificate of franchise authority fromthe operation of the cable
service provider's or the video service provider's network to provide
cable service or video service within the nmunicipality. G oss revenue
shall include all consideration paid to the holder of a state-issued
certificate of franchise authority and its affiliates (to the extent
either is acting as a provider of a cable service or video service as
authorized by this article), which shall include but not be limted to
the following: (i) all fees charged to subscribers for any and all cable
service or video service provided by the holder of a state-issued
certificate of franchise authority; (ii) any fee inposed on the hol der
of a state-issued certificate of franchise authority by this article
that is passed through and paid by subscribers (including, without |im-
tation, the franchise fee set forth in this article); and (iii) conpen-
sation received by the holder of a state-issued certificate of franchise
authority or its affiliates that is derived fromthe operation of the
holder of a state-issued certificate of franchise authority's network to
provide cable service or video service with respect to conm ssions that
are paid to the holder of a state-issued certificate of franchise
authority as conpensation for pronotion or exhibition of any products or
services on the holder of a state-issued certificate of franchise
authority's network, such as a "home shopping” or a simlar channel
subject to subparagraph (v) of paragraph (b) of this subdivision. Goss
revenue includes a pro rata portion of all revenue derived by the hol der
of a state-issued certificate of franchise authority or its affiliates
pursuant to conpensation arrangenents for advertising derived fromthe
operation of the holder of a state-issued certificate of franchise
authority's network to provide cable service or the video service within
a_ municipality, subject to subparagraph (iii) of paragraph (b) of this
subdi vision. The allocation shall be based on the nunber of subscribers
in the nmunicipality divided by the total nunber of subscribers in
relation to the relevant regional or national conpensation arrangenent.
Advertising commissions paid to third parties shall not be netted
agai nst advertising revenue included in gross revenue. Revenue of an
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affiliate derived fromthe affiliate's provision of cable service or the
video service shall be gross revenue to the extent the treatnent of such
revenue as revenue of the affiliate and not of the holder of a state-is-
sued certificate of franchise authority has the effect (whether inten-
tional or unintentional) of evading the paynment of fees which would
otherwise be paid to the municipality. In no event shall revenue of an
affiliate be gross revenue to the holder of a state-issued certificate
of franchise authority if such revenue is otherw se subject to fees to
be paid to the municipality.

(b) For purposes of this section, "gross revenues" does not include:

(i) any revenue not actually received, even if billed, such as bad
debt ;

(ii1) non-cable services or non-video services revenues received by any
affiliate or any other person in exchange for supplying goods or
services used by the holder of a state-issued certificate of franchise
authority to provide cable service or video service

(iii) refunds, rebates, or discounts nmade to subscribers, |eased
access providers, advertisers, or a nunicipality;

(iv) any revenues fromservices classified as non-cable service or
non-video service under federal law including, wthout limtation
revenue received fromtel econmuni cations services; revenue received from
information services (but not excluding cable services or vi deo
services); and any other revenues attributed by the holder of a state-
issued certificate of franchise authority to non-cable service or non-
video service in accordance with Federal Communications Comm SSion or
conm ssion rules, requlations, standards, or orders:;

(v) any revenue paid by subscribers to hone shopping progranmers
directly fromthe sale of nerchandi se through any hone shopping channel
offered as part of the cable services or video services, but not exclud-
ing any conm ssions that are paid to the holder of a state-issued
certificate of franchise authority as conpensation for pronption or
exhibition of any products or services on the holder of a state-issued
certificate of franchise authority's network, such as a "hone shoppi ng"
or a simlar channel;

(vi) the sale of cable services or video services for resale in which
the purchaser is required to collect this articles' fees fromthe
purchaser's custoner. Nothing under this articleis intended to limt
state's rights pursuant to 47 U S.C. Section 542(h);

(vii) the provision of cable services or video services to custoners
at no charge, as required or allowed by this article, including, wthout
limtation, the provision of cable services or video services to public
institutions, as required or pernmitted in this article, including, wth-
out limtation, public schools or governnmental entities, as required or
permitted in this article;

(viii) any tax of general applicability inposed upon the holder of a
state-issued certificate of franchise authority or upon subscribers by a
city, state, federal. or any other governnental entity and required to
be collected by the holder of a state-issued certificate of franchise
authority and renmitted to the taxing entity (including, but not linted
to. sales and use tax, Qross receipts tax, excise tax, utility wusers
tax, public service tax, conmmunication taxes, and fees not inposed by
this article);

(ix) any forgone revenue fromthe holder of a state-issued certificate
of franchise authority's provision of free or reduced cost cable
services or video services to any person including, without limtation,
enpl oyees of the holder of a state-issued certificate of franchise




O©CoOoO~NOUP~WNE

A. 3615 4

authority, to the nunicipality and other public institutions or other
institutions as allowed in this article; provided, however, that any
forgone revenue which the holder of a state-issued certificate of fran-
chise authority chooses not to receive in exchange for trades, barters,
services, or other itens of value shall be included in gross revenue;

(x) sales of capital assets or sales of surplus equipnent that is not
used by the purchaser to receive cable services or video services from
the holder of a state-issued certificate of franchise authority;

(xi) directory or Internet advertising revenue including, but not
limted to, vyellow pages, white pages, banner advertisenent, and el ec-
tronic publishing; and

(xii) reinbursenment by programers of narketing costs incurred by the
holder of a state-issued franchise for the introduction of new program
m ng that exceed the actual costs.

(c) For purposes of this definition., a provider's network consists
solely of the optical spectrum wavel engths, bandw dth, or other current
or future technological capacity used for the transmssion of video
programming over wireline directly to subscribers within the geographic
area within the municipality as designated by the provider in its fran-
chi se.

7. "l ncunbent cable service provider" neans the cable service provider
serving the |largest nunber of cable subscribers in a particular nunici-
pal franchise area on the effective date of this article.

8. "Public right-of-way" neans the area on, below, or above a public
roadway, highway, street, public sidewalk, alley, waterway, or utility
easenent in which a nunicipality has an interest.

9. "Video programm ng" neans programming provided by, or generally
consi dered conparable to progranm ng provided by, a television broadcast
station, as set forth in 47 U . S.C. Section 522(20).

10. "Video service" neans video progranm ng services provided through
wireline facilities |located at least in part in the public right-of-way
without regard to delivery technology, including Internet protocol tech-
nology. This definition does not include any video service provided by a
commercial nobile service provider as defined in 47 U S C Section
332(d).

11. "Video service provider" neans a video programmng distributor
that distributes video progranm ng services through wireline facilities
|located at least in part in the public right-of-way wthout regard to
delivery technology. This termdoes not include a cable service provid-
er.

8 243. State authorization to provide cable service or video service.
1. An entity or person seeking to provide cable service or video service
in this state shall file an application for a state-issued certificate
of franchise authority with the comm ssion as required by this section
An entity providing cable service or video service under a franchise
agreenent with a municipality is not subject to this subsection wth
respect to such nmunicipality until the franchise agreenent is term nated
or until the franchise agreenent expires. Any state-issued certificate
of franchise authority shall not include any cable service or video
service within a municipality of one mllion or nore.

2. The commi ssion shall notify an applicant for a state-issued certif-
icate of franchise authority whether the applicant's application
described by subdivision four of this section is conplete or inconplete
after the applicant submts the application.

3. The conmission may establish a public comment period after receiv-

ing a conpleted application.
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4. Wthin one hundred twenty days of receiving the conpleted applica-
tion and if the commission deternines such issuance would serve the
public interest, the comi ssion shall issue a certificate of franchise
authority to offer cable service or video service after receipt of a
conpleted application submtted by the applicant and signed by an offi -
cer _or general partner of the applicant affirmng

(a) that the applicant has filed or will tinely file with the Federa
Communi cations Conmmission all forns required by that agency in advance
of offering cable service or video service in this state;

(b) that the applicant agrees to conply with all applicable federa
and state statutes and regul ati ons;

(c) that the applicant agrees to conply with all applicable nunicipa
regul ations regarding the use and occupation of public rights-of-way in
the delivery of the cable service or video service, including the police
powers of the nmunicipalities in which the service is delivered

(d) a description of the service area footprint to be served within
the municipality, if applicable, otherwi se the nunicipality to be served
by the applicant, which may include certain designations of unincorpo-
rated areas., which description shall be updated by the applicant prior
to the expansion of cable service or video service to a previously
undesi gnated service area and, upon such expansion, notice to the
commi ssion of the service area to be served by the applicant;

(e) the location of the applicant's principal place of business and
the nanes of the applicant's principal executive officers; and

(f) any other information required by the conm ssion.

5. The certificate of franchise authority issued by the conm ssion
shall contain:

(a) a grant of authority to provide cable service or video service as
requested in the application;

(b) a grant of authority to use and occupy the public rights-of-way in
the delivery of that service, subject to the laws of this state, includ-
ing the police powers of the nmunicipalities in which the service is
delivered; and

(c) a statenent that the grant of authority is subject to |awful oper-
ation of the cable service or video service by the applicant or its
successor in interest.

6. The certificate of franchise authority issued by the conm ssion is
fully transferable, subject to approval by the conmmission that such
transfer serves the public interest, to any successor in interest to the
applicant to which it is initially granted. A notice of transfer and a
public interest statenent shall be filed with the comrission and each
relevant nmunicipality prior to the transfer.

7. The certificate of franchise authority issued by the conmmi ssion may
be term nated by the cable service provider or video service provider by
submtting notice to the commission and receiving approval fromthe
comm ssion..

8. The commi ssion nary inpose a fee on the applicant that shall not
exceed the actual and reasonable costs of processing the application and
overseeing the certificate shall not be levied for general revenue
pur poses.

9. Acertificate of franchise authority shall only be valid for ten
vears after the date of issuance, and the applicant shall apply for a
renewal of the certificate of franchise authority for each additiona
10-year peri od.

8 244. Eligibility for conm ssion-issued franchise. 1. A cable service
provider or a video service provider that currently has or had previous-




O©CoOoO~NOUP~WNE

A. 3615 6

ly received a franchise to provide cable service or video service with
respect to such nmunicipalities is not eligible to seek a state-issued
certificate of franchise authority under this article as to those nmuni -
cipalities wuntil the expiration date of the existing franchise agree-
nent. except as provided by subdivisions two, three, four, five and six
of this section.

2. Beginning January first, two thousand eighteen, a cable service
provider or video service provider that is not the incunbent cable
service provider and serves fewer than fifty percent of the total cable
custoners in a particular nunicipal franchise area may elect to term -
nate that nunicipal franchise and seek a state-issued certificate of
franchi se authority by providing notice to the conmmssion and the
affected nunicipality. The municipal franchise is termnated on the date
the conm ssion issues the state-issued certificate of franchise authori-
ty.

3. Beginning January first, two thousand nineteen, a cable service
provider or video service provider in a nmunicipality with a population
of less than three hundred thousand that was not allowed to or did not
term nate a nunicipal franchise under subdivision two of this section
nay elect to termnate not less than all unexpired franchises in nunici-
palities wth a population of less than three hundred thousand and seek
a state-issued certificate of franchise authority for each area served
under a terminated nunicipal franchise by providing notice to the
conm ssion and each affected nunicipality. A nunicipal franchise is
terminated on the date the conm ssion issues a state-issued certificate
of franchise authority to the provider for the area served under that
term nated franchise.

4. A cable service provider or video service provider in a nunici-
pality with a population of less than three hundred thousand may term -
nate a municipal franchise in that nmunicipality in the manner descri bed
by subdivision three of this section if:

(a) the cable service provider or video service provider is not the
i ncunbent cable service provider in that nmunicipality; and

(b) the incunbent cable service provider received a state-issued
certificate of franchise authority fromthe conm ssion.

5. Anmunicipality with a population of |less than three hundred thou-
sand may enter into an agreenent with any cable service provider in the
nmunicipality to termnate a nunicipal cable franchise before the expira-
tion of the franchise. To the extent that the nutually agreed on terns
and conditions for early termnation of the unexpired nunicipal cable
franchise conflict with a provision of this article, the agreed on terns
and conditions control.

6. A cable service provider that elects under subdivision tw, three
or four of this section to termnate an existing municipal franchise is
responsible for renmtting to the affected nunicipality before the nine-
ty-first day after the date the nmunicipal franchise is term nated any
accrued but unpaid franchise fees due under the termnated franchise. If
the cable service provider has credit remaining from prepaid franchise
fees, the provider may deduct the amount of the remaining credit from
any future fees or taxes it nmust pay to the municipality, either direct-
ly or through the conptroller.

7. For purposes of this section., a cable service provider or video
service provider wll be deened to have or have had a franchise to
provide cable service or video service in a specific municipality if any
affiliates or successor entity of the cable or video provider has or had

a franchi se agreenent granted by that specific nunicipality.
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8. The terns "affiliates or successor entity" in this section shal
include, but not be limted to, any entity receiving. obtaining, or
operating under a nunicipal cable or video franchise through nerger,
sale, assignnent, restructuring. or any other type of transaction.

9. Except as provided in this article, nothing in this article is
intended to abrogate, nullify, or adversely affect in any way the
contractual rights, duties., and obligations existing and incurred by a
cable service provider or a video service provider before the date a
franchise expires or the date a provider terminates a franchi se under
subdi vision two or three of this section, as applicable, and owed or
owing to any private person, firm partnership, corporation, or other
entity including, without linitation, those obligations neasured by and
related to the qgross revenue hereafter received by the holder of a
state-issued certificate of franchise authority for services provided in
the geographic area to which such prior franchise or permt applies. Al
liens, security interests, royalties, and other contracts, rights, and
interests in effect on January first, tw thousand seventeen, or the
date a franchise is term nated under subdivision two or three of this
section shall continue in full force and effect, without the necessity
for renewal, extension, or continuance, and shall be paid and perforned
by the holder of a state-issued certificate of franchise authority, and
shall apply as though the revenue generated by the holder of a state-is-
sued certificate of franchise authority continued to be generated pursu-
ant to the permt or franchise issued by the prior local franchising
authority or municipality within the geographic area to which the prior
permt or franchise applies. It shall be a condition to the i ssuance and
continuance of a state-issued certificate of franchise authority that
the private contractual rights and obligations herein described continue
to be honored. paid. or perforned to the sane extent as though the cable
service provider continued to operate under its prior franchise or
permt, for the duration of such state-issued certificate of franchise
authority and any renewals or extensions thereof, and that the applicant
SO0 agrees. Any person, firm partnership, corporation, or other entity
holding or clainmng rights herein reserved may enforce sane by an action
brought in a court of conpetent jurisdiction.

8 245. Franchise fee. 1. The holder of a state-issued certificate of
franchise authority shall pay each nunicipality in which it provides
cable service or video service a franchise fee of five percent based
upon the definition of gross revenues as set forth in this article. That
same franchise fee structure shall apply to any unincorporated areas
that are annexed by a nmunicipality after the effective date of the
state-issued certificate of franchise authority.

2. The franchise fee payable under this section is to be paid quarter-
ly, within forty-five days after the end of the quarter for the preced-
ing calendar quarter. Each paynent shall be acconpanied by a sumary
explaining the basis for the calculation of the fee. A nunicipality nay
review the business records of the cable service provider or video
service provider to the extent necessary to ensure conpensation in
accordance with subdivision one of this section, provided that the nuni-
cipality may only review records that relate to the forty-eight-nonth
period preceding the date of the |ast franchise fee paynent. A nunici -
pality may, in the event of a dispute concerning conpensation under this
section, file a conplaint with the commission. who is authorized to
order a renedy including, but not limted to, paynent.

8§ 246. In-kind contributions to nmunicipality. 1. Until the expiration
or termnation of the incunbent cable service provider's agreenent, the
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holder of a state-issued certificate of franchise authority shall pay a
municipality in which it is offering cable service or video service the
sane cash paynents on a per subscriber basis as required by the i ncum
bent cable service provider's franchise agreenent. Al cable service
providers and all video service providers shall report quarterly to the
municipality the total nunber of subscribers served within the nunici-
pality. The ampunt paid by the holder of a state-issued certificate of
franchi se authority shall be calculated quarterly by the nunicipality by
nultiplying the anount of cash paynent under the incunbent cable service
provider's franchise agreenent by a nunber derived by dividing the
nunber of subscribers served by a video service provider or cable
service provider by the total nunber of video or cable service subscrib-
ers in the nmunicipality. Such pro rata paynents are to be paid quarterly
to the municipality within forty-five days after the end of the quarter
for the preceding cal endar quarter.

2. On the expiration or termnation of the incunbent cable service
provider's agreenent, the holder of a state-issued certificate of fran-
chise authority shall pay a nunicipality in which it is offering cable
service or video service one percent of the provider's gross revenues,
as defined by this article, or at the nmunicipality's election, the per
subscriber fee that was paid to the nmunicipality under the expired or
term nated i ncunbent cable service provider's agreement, in lieu of
in-kind conpensation and grants. Paynents under this subsection shall be
paid in the sane manner as outlined in section two hundred forty-five of
this article.

3. Al fees paid to nunicipalities under this section are paid in
accordance with 47 U S.C. Sections 531 and 541(a)(4)(B) and may be used
by the nmunicipality as allowed by federal law, further, these paynents
are not chargeable as a credit against the franchise fee paynents
aut hori zed under this article.

4. The holder of a state-issued certificate of franchise authority
shall include with a fee paid to a nmunicipality under this section a
statenent identifying the fee.

5. Anmunicipality that receives fees under this section:

(a) shall maintain revenue fromthe fees in a separate account estab-
lished for that purpose;

(b) may not conmmingle revenue fromthe fees with any other noney;

(c) shall maintain a record of each deposit to and disbursement from
the separate account, including a record of the payee and purpose of
each di sbursenent; and

(d) may not spend revenue fromthe fees except directly fromthe sepa-
rate account.

6. The follow ng services shall continue to be provided by the cable
provider that was furnishing services pursuant to its nunicipal cable
franchise until the expiration or termnation of the franchise and ther-
eafter as provided in paragraphs (a) and (b) of this subdivision:

(a) institutional network capacity, however defined or referred to in
the nmunicipal cable franchise but generally referring to a private line
data network capacity for use by the nunicipality for noncomercia
purposes, shall continue to be provided at the sane capacity as was
provided to the nmunicipality prior to the date of expiration or term-
nation, provided that the nunicipality will conpensate the provider for
the actual increnental cost of the capacity; and

(b) cable services to community public buildings, such as nunicipal
bui l dings, schools, and libraries, shall continue to be provided to the
sane extent provided imediately prior to the date of the term nation
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8 247. Custoner service standards. The holder of a state-issued
certificate of franchise authority shall conply with all custoner
service standards required by this article or required by the comis-
sion.

§ 248. Public, educational, and governmental access channels. 1. Not
|later than one hundred twenty days after a request by a nunicipality,
the holder of a state-issued certificate of franchise authority shal
provide the municipality with capacity in its comunications network to
allow public, educational, and governnental (PEG access channels for
nonconmer ci al _programi ng.

2. The holder of a state-issued certificate of franchise authority
shall provide no fewer than the nunber of PEG access channels a nunici -
pality has activated under the incunbent cable service provider's fran-
chise agreement as of January first, two thousand ei ghteen.

3. If a municipality did not have the naxi num nunber of PEG access
channels as of January first, two thousand eighteen, as provided by
paragraphs (a) and (b) of this subdivision based on the municipality's
popul ation on that date, the cable service provider or video service
provider shall furnish at the request of the nmunicipality:

(a) up to three PEG channels for a nunicipality with a population of
at | east 50,000; and

(b) up to two PEG channels for a municipality wth a population of
| ess than 50, 000.

4. Any PEG channel provided pursuant to this section that is not
utilized by the nmunicipality for at least eight hours a day shall no
longer be nade available to the nmunicipality, but nay be progranmed at
the cable service provider's or video service provider's discretion. At
such tine as the nunicipality can certify to the cable service provider
or video service provider a schedule for at least eight hours of daily
programm ng, the cable service provider or video service provider shal
restore the previously |ost channel but shall be under no obligation to
carry that channel on a basic or analog tier.

5. In the event a nunicipality has not utilized the m ni mum nunber of
access channels as pernitted by subdivision three of this section,
access to the additional channel capacity allowed in such subdivision
shall be provided upon ninety days' notice if the municipality neets the
following standard: if a municipality has one active PEG channel and
wishes to activate an additional PEG channel, the initial channel shal
be considered to be substantially utilized when twelve hours are
programmed on that channel each cal endar day. In addition, at |east
forty percent of the twelve hours of progranm ng for each business day
on average over each calendar quarter nust be nonrepeat progranm ng.
Nonr epeat programming shall include the first three video-castings of a
program If a mnunicipality is entitled to three PEG channels under
subdi vision three of this section and has in service tw active PEG
channels, each of the tw active channels shall be considered to be
substantially utilized when twelve hours are programed on each channel
each calendar day and at least fifty percent of the twelve hours of
programm ng for each business day on average over each calendar quarter
is nonrepeat programming for three consecutive cal endar quarters.

6. The operation of any PEG access channel provided pursuant to this
section shall be the responsibility of the nmunicipality receiving the
benefit of such channel, and the holder of a state-issued certificate of
franchise authority bears only the responsibility for the transm ssion
of such channel. The holder of a state-issued certificate of franchise
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authority shall be responsible for providing the connectivity to each
PEG access channel distribution point up to the first two hundred feet.

7. The nmunicipality nust ensure that all transm ssions, content, or
programmng to be transmtted over a channel or facility by a holder of
a state-issued certificate of franchise authority are provided or
submtted to the cable service provider or video service provider in a
manner or form that is capable of being accepted and transmtted by a
provider, without requirenent for additional alteration or change in the
content by the provider, over the particular network of the cable
service provider or video service provider, which is conpatible with the
technology or protocol utilized by the cable service provider or video
service provider to deliver services.

8. Were technically feasible, the holder of a state-issued certif-
icate of franchise authority that 1is not an incunbent cable service
provider and an incunbent cable service provider, including an incunbent
cable service provider that holds a state-issued certificate of fran-
chise authority issued under subdivision three of section two hundred
forty-four of this article, shall use reasonable efforts to interconnect
their cable or video systens for the purpose of providing PEG program
mng. lInterconnection nmay be acconplished by direct cable. m crowave
link, satellite, or other reasonable nethod of connection. The hol der of
a state-issued certificate of franchise authority and the incunbent
cable service provider shall negotiate in good faith, and the incunbent
cable service provider may not withhold interconnection of PEG channels.

9. Anmunicipality may file a conplaint with the comrission, which is
authorized to order a renedy to settle any dispute under this section.

8§ 249. Nondiscrimnation by municipality. 1. A nunicipality shal
allow the holder of a state-issued certificate of franchise authority to
install, construct, and nmaintain a conmmunications network wthin a
public right-of-way and shall provide the holder of a state-issued
certificate of franchise authority with open, conparable, nondiscrimna-
tory, and conpetitively neutral access to the public right-of-way. Al
use of a public right-of-way by the holder of a state-issued certificate
of franchise authority is nonexclusive and subject to section two
hundred fifty of this article.

2. Anmunicipality nmay not discrinnate against the holder of a state-
issued certificate of franchise authority regarding:

(a) the authorization or placenment of a communications network in a
public right-of-way;

b) access to a building; or

(c) a municipal utility pole attachnent term

8 250. Municipal police power:; other authority. 1. A municipality may
enforce police power-based regulations in the managenent of a public
right-of-way that apply to the holder of a state-issued certificate of
franchise authority within the nunicipality. A nmunicipality may enforce
police power-based regulations in the nmanagenent of the activities of
the holder of a state-issued certificate of franchise authority to the
extent that they are reasonably necessary to protect the health, safety,
and welfare of the public. Police power-based regulation of the holder
of a state-issued certificate of franchise authority's use of the public
right-of-way must be conpetitively neutral and may not be unreasonabl e
or discrimnatory. A nunicipality may not inpose on activities of the
holder of a state-issued certificate of franchise authority a require-
nent :

(a) that particular business offices be located in the nmunicipality;
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(b) regarding the filing of reports and docunents wth the rmunici-
pality that are not required by state or federal |law and that are not
related to the use of the public right-of-way except that a nmunicipality
nay request maps and records maintained in the ordinary course of busi-
ness for purposes of locating the portions of a comunications network
that occupy public rights-of-way;

(c) for the inspection of the holder of a state-issued certificate of
franchise authority's business records except to the extent pernmitted
under subdivision two of section two hundred forty-five of this article;

(d) for the approval of transfers of ownership or control of the hold-
er of a state-issued certificate of franchise authority's business,
except that a municipality may require that the holder of a state-issued
certificate of franchise authority maintain a current point of contact
and provide notice of a transfer within a reasonable tine; or

(e) that the holder of a state-issued certificate of franchi se author-
ity that is self-insured under the provisions of state |aw obtain insur-
ance or bonding for any activities within the nunicipality, except that
a self-insured provider shall provide substantially the sane defense and
clains processing as an insured provider. A bond may not be required
froma provider for any work consisting of aerial construction except
that a reasonable bond may be required of a provider that cannot denon-
strate a record of at least four years' performance of work in any
muni cipal public right-of-way free of currently unsatisfied clains by a
nmunicipality for danmage to the right-of-way.

2. Notwi thstanding any other law, a nunicipality nay require the issu-
ance of a construction pernmit to the holder of a state-issued certif-
icate of franchise authority that is |locating facilities in or on a
public right-of-way in the nunicipality. The terns of the permt shal
be consistent with construction permts issued to other persons excavat-
ing in a public right-of-way.

3. Inthe exercise of its lawful requlatory authority, a nunicipality
shall pronptly process all valid and adm nistratively conplete applica-
tions of the holder of a state-issued certificate of franchise authority
for a pernmit, license, or consent to excavate, set poles, locate |ines,
construct facilities, nake repairs, affect traffic flow, or obtain
zoning or subdivision regulation approvals or other simlar approvals. A
nunicipality shall neke every reasonable effort not to delay or unduly
burden the provider in the tinmely conduct of the provider's business.

4. If there is an energency necessitating response work or repair, the
hol der of a state-issued certificate of franchise authority nay beqgin
the repair or energency response work or take any action required under
the circunstances without prior approval fromthe affected nunicipality,
if the holder of a state-issued certificate of franchise authority noti -
fies the municipality as pronptly as possible after beginning the work
and l|ater obtains any approval required by a nunicipal ordinance appli -
cable to energency response work.

5. The comm ssion shall have no jurisdiction to review such police
power -based regqulations and ordinances adopted by a municipality to
nmanage the public rights-of-way.

8 251. Indemnity in connection with right-of-way; notice of liability.
1. The holder of a state-issued certificate of franchise authority shal
indemmify and hold a nunicipality and its officers and enployees harm

less against any and all clains, lawsuits, judgnents, costs, liens,
| osses, expenses, fees (including reasonable attorney's fees and costs
of defense roceedi ngs. actions, demands, causes of action, liabilit

and suits of any kind and nature, including personal or bodily injury
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(including death), property damage, or other harmfor which recovery of
danages is sought, that is found by a court of conpetent jurisdiction to
be caused solely by the negligent act, error, or onission of the holder
of a state-issued certificate of franchise authority or any agent., offi-
cer, director, representative, enployee, affiliate, or subcontractor of
the holder of a state-issued certificate of franchise authority or their
respective officers, agents, enployees, directors, or representatives,
while installing, repairing, or maintaining facilities in a public
right-of-way. The indemity provided by this subdivision does not apply
to any liability resulting fromthe negligence of the nunicipality or
its officers, enployees, contractors, or subcontractors. If the holder
of a state-issued certificate of franchise authority and the nunici-
pality are found jointly liable by a court of conpetent jurisdiction

liability shall be apportioned conparatively in accordance with the | aws
of this state without, however, waiving any governmental inmunity avail -
able to the municipality wunder state law and w thout waiving any
def enses of the parties under state law. This subdivision is solely for
the benefit of the municipality and the holder of a state-issued certif-
icate of franchise authority and does not create or grant any rights,
contractual or otherwise, for or to any other person or entity.

2. The holder of a state-issued certificate of franchise authority and
a nmunicipality shall pronptly advise the other in witing of any known
claim or demand against the holder of a state-issued certificate of
franchi se authority or the nmunicipality related to or arising out of the
holder of a state-issued certificate of franchise authority's activities
in a public right-of-way.

3. The conmmission shall have no jurisdiction to review such police
power-based requlations and ordinances adopted by a nunicipality to
nanage the public rights-of-way.

8§ 252. Municipal authority. In addition to a municipality's authority
to exercise its nondiscrimnatory police power with respect to public
rights-of-way under current law, a nmunicipality's authority to requlate
the holder of a state-issued certificate of franchise authority is
limted to:

1. arequirenent that the holder of a state-issued certificate of
franchise authority who is providing cable service or video service
within the municipality register with the nunicipality and maintain a
point of contact;

2. the establishnment of reasonable guidelines regarding the use of
public, educational, and governnmental access channels; and

3. submitting reports on any violations of the custoner service stand-
ards referenced in section two hundred forty-seven of this article.

8 253. Discrimnation prohibited. 1. The purpose of this sectionis to
prevent discrinination anbng potential residential subscribers.

2. A cable service provider or video service provider that has been
granted a state-issued certificate of franchise authority may not deny
access to service to any group of potential residential subscribers
because of the incone of the residents in the local area in which such
group resides.

3. An affected person nay seek enforcenent of the requirenents
described by subdivision two of this section by initiating a proceeding
with the comrission. A nunicipality within which the potential residen-
tial cable service or video service subscribers referenced in subdivi-
sion two of this section may be considered an affected person for

pur poses of this section.
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4. The holder of a state-issued certificate of franchise authority
shall have a reasonable period of tine to becone capable of providing
cable service or video service to all households within the designated
franchise area as defined in paragraph (d) of subdivision four of
section two hundred forty-three of this article and may satisfy the
requirenents of this section through the use of an alternative technol o-
gy that provides conparable content, service, and functionality.

5. Notwi thstanding any provision of this article, the conm ssion has
the authority to nmake the deternination regarding the conparability of
the technol ogy and the service provided. Notwi thstanding any provision
of this article, the comrission has the authority to nonitor the depl oy-
nent of cable services, video services, or alternate technol ogy.

8 254, Conpliance. 1. Should the holder of a state-issued certificate
of franchise authority be found by the conm ssion to be in nonconpliance
with the requirenents of this article, the commssion shall order the
holder of a state-issued certificate of franchise authority, within a
specified reasonable period of tinme, to cure such nonconpliance. Failure
to conply shall subject the holder of the state-issued franchise of
franchise authority to penalties as the conm ssion shall reasonably
inpose, up to and including revocation of the state-issued certificate
of franchise authority granted under this article.

2. The conmmission is hereby granted the authority., subject to subdivi-
sion three of this section, to assess a civil penalty not to exceed one
percent of the provider's total annual gross intrastate revenue against
any holder of a state-issued certificate of franchise authority when
such holder knowingly fails or neglects to conply with any provision of
this article or any regulation or order of the commi ssion inplenenting
or enforcing the provisions of this article.

3. Whenever the conmi ssion has reason to believe that a holder of a
state-issued certificate of franchise authority should be subject to
inmposition of a civil penalty or penalties as set forth in this subdivi-
sion, the conmission shall notify such holder. Such notice shal
include, but shall not be linmted to:

(a) the date and a brief description of the facts and nature of each
act or failure to act for which such penalty is proposed;

(b) the ampunt of each penalty that the comr SSion proposes to assess;
and

(c) the option to request a hearing to denonstrate why the proposed
penalty or penalties should not be assessed agai nst such hol der

4. Upon a failure by a holder of a state-issued certificate of fran-
chise authority to renmit any penalty assessed by the comr ssion pursuant
to this section, the conm ssion, through its counsel, may institute an
action or special proceeding to collect the penalty in a court of conpe-
tent jurisdiction.

8 255. Applicability of other laws. 1. Nothing in this article shal
be interpreted to prevent a voice provider, cable service provider or
video service provider, or nunicipality fromseeking clarification of
its rights and obligations under federal law or to exercise any right or
authority under federal or state |aw.

2. Nothing in this article shall linmt the ability of a nunicipality
under existing law to receive conpensation for use of the public rights-
of-way fromentities determned not to be subject to all or part of this
article, including., but not limted to, provider of Internet protoco
cable or video services, unless such paynents are expressly prohibited
by federal |aw
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§ 256. Buildout requirements. If it furthers the public interest, the
conmm ssion is authorized and may require a cable service provider to
conply with a schedule of buildout requirenents related to any conmmuni -
cations network operated by a holder of a state-issued certificate of
franchi se authority.

8§ 257. Enforcenent. The conmission is authorized to enforce the
provisions of this article which may include but not be limted to issu-
ing orders or adopting rules or regulations to effectuate such enforce-
nment .

§ 2. Subdivisions 1 and 2 of section 219 of the public service |law, as
added by chapter 83 of the laws of 1995, are amended to read as foll ows:

1. Notwithstanding any other |aw, no cable television system whether
or not it is deened to occupy or use a public thoroughfare, may comrence
operations or expand the area it serves unless it either;

(a) has been franchised by each municipality in which it proposes to
provi de or extend service, or

(b) has been issued a state-issued certificate of franchise authority.

2. Anunicipality or the comm ssion pursuant to article twelve of this
chapter shall have the power to require a franchise of any cable tele-
vi sion system providing service within the municipality, notw thstandi ng
that said cable television system does not occupy, use or in any way
traverse a public street. The provision of any municipal charter or
other law authorizing a municipality to require and grant franchises is
her eby enl arged and expanded, to the extent necessary, to authorize such
franchi ses.

8 3. This act shall take effect inmediately.




