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Introduced by M of A LENTCOL, BENEDETTO COOK, DI NOW TZ, ENGLEBRI GHT
GALEF, LAVINE, LIFTON -- Multi-Sponsored by -- M of A  MAGNARELLI
PRETLOW RAMOS, TITUS, ZEBROWSKI -- read once and referred to the
Conmi ttee on Codes

AN ACT to anend the executive law, the crimnal procedure law and the
state finance law, in relation to DNA testing, data collection and
record keeping, and to special indictnents by fictitious name in DNA
cases; and in relation to creating the innocence research project
program

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Section 995-b of the executive law is anmended by adding a
new subdi vision 15 to read as foll ows:

15. (a) The conmission, in consultation with the DNA subconmmittee,
shall promulgate a plan to include all persons convicted of a penal |aw
m sdeneanor in the state DNA identification index. Such plan shall be
submtted to the governor, the speaker of the assenbly, and the tenpo-
rary president of the senate no later than Decenber first, two thousand
sevent een.

(b) The plan required by this section shall include, but not be limt-
ed to, the follow ng

(i) the capacity of the New York state police forensic investigation
center to process DNA sanples collected from desi gnated of fenders:;

(ii) the anticipated increase in the nunber of DNA sanples collected
per vear due to the inclusion of all persons convicted of a penal |aw
m sdeneanor in the state DNA identification index;

(iii) the anticipated nunber of DNA sanples that wll be collected
from persons in custody or under supervision for the conviction of a
penal | aw m sdeneanor as of the date of such plan;

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onitted.
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(iv) the anticipated backlog of unanalyzed DNA sanples that wll be
created by expanding the state DNA identification index to include al
persons convicted of a penal |aw ni sdeneanor;

(v) the manner in which a backlog of the unanalyzed DNA sanples will
be processed, and specifically, whether the state will be required to
out source the analysis of backlogged sanples to private | aboratories;

(vi) the estimated anmount of tinme it will take to analyze all back-
| ogged DNA sanpl es;

(vii) the anticipated cost to collect and analyze DNA sanples taken
frompersons convicted of a penal |aw m sdeneanor each year and the cost
to collect and analyze DNA sanples taken from persons in custody or
under supervision for the conviction of a penal |aw ni sdeneanor

(viii) the annual nunber of arrests, indictnents, and convictions that
have resulted from conparing DNA records of designated offenders stored
in the state DNA identification index with DNA records from unknown
suspects derived fromthe forensic exam nation of crine scenes;

(ix) the anticipated effect on the pronpt and accurate processing of
DNA sanples collected fromthe forensic exanination of crine scenes due
to the influx of DNA sanples collected from persons convicted of a pena
| aw ni sdeneanor.

(c) The plan required by this section shall also recomend:

(i) the anmpunt of funding necessary to collect and analyze DNA sanpl es
collected fromall persons convicted of a penal |aw ni sdeneanor;

(ii) the nost effective way to process the increased nunber of DNA
sanples collected frompersons convicted of a penal |aw nisdeneanor to
reduce any resulting backlog in an efficient manner; and

(iii) whether additional quality assurance neasures should be inple-
nented in conjunction with such expansi on and what such neasures should
be.

§ 2. The openi ng paragraph of subdivision 1 of section 995-a of the
executive law, as added by chapter 737 of the |aws of 1994, is anended
to read as foll ows:

There is hereby created in the executive departnent, the conm ssion on
forensic science, which shall <consist of the followi ng |[#feuteen]
si xt een nenbers:

8 3. Paragraph (i) of subdivision 2 of section 995-a of the executive
| aw, as added by chapter 737 of the laws of 1994, is amended, paragraph
(j) is relettered (k) and a new paragraph (j) is added to read as
fol | ows:

(i) two nenbers shall be nenbers-at-large, one of whom shall be
appoi nted wupon the recomendation of the tenporary president of the
senate, and one of whom shall be appointed upon the recomendation of
the speaker of the assenbly; [anrd]

(j) two nenbers shall be jointly appointed by the tenporary president
of the senate and the speaker of the assenbly: one such person shall be
a crine victine advocate, and one such person shall be an expert in
bi omedi cal ethics; and

8§ 4. Subparagraph (ix) of paragraph (b) of subdivision 9 of section
995-b of the executive | aw, as added by chapter 737 of the laws of 1994,
i s anended and a new subparagraph (x) is added to read as follows:

(ix) such policy shall provide for the nmutual exchange, use and stor-
age of DNA records with the system of DNA identification utilized by the
federal bureau of investigation provided that the conmi ssion determnes
that such exchange, use and storage are consistent with the provisions
of this article and applicable provisions of law -]; and
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(x) such policy, which shall be devel oped and pronmulgated wthin one
vear of the effective date of this subparagraph, shall determn ne
consistent with this article, the appropriate mninmum period of tine
that forensic sanples of blood., tissue and other biological material
obtained in connection wth the forensic exam nation of crine scenes,
shoul d be retained by investigating authorities and the tine or speci-
fied event or events, if any, after which, consistent with the interest
of all persons and | aw enforcenent, such sanples nay be destroyed. Pend-
ing the pronmulgation of a policy addressing the issues set forth in this
subpar agraph, the conmi ssion nmay adopt an interimpolicy mandating the
preservation by investigating authorities of forensic sanples of blood.
tissue and other biological material obtained in connection wth the
forensic exanm nation of crine scenes.

§ 5. Section 995-b of the executive law is amended by adding a new
subdivision 14 to read as foll ows:

14. The commi ssion shall review the confidentiality safeguards which
are muintained with respect to DNA sanples before and after infornmation
fromsuch sanples is encoded into the state DNA identification index and
shall deternmi ne whether any additional confidentiality safequards are
necessary wth respect to such sanples. The commi ssion shall also issue
areport to the tenporary president of the senate and the speaker of the
assenbly which describes how such sanples are retained and the reasons
for maintaining such sanples, following the encoding of information from
such sanples into the state DNA identification index. Such report shal
al so reconmend whether a programto destroy any such sanples, follow ng
the encoding of infornation fromsuch sanples into the state DNA i den-
tification index, should be initiated or whether, alternatively, such
sanples shall continue to be naintained.

8 6. Subdivision 2 of section 995-c of the executive |aw, as added by
chapter 737 of the laws of 1994, is amended to read as foll ows:

2. (a) Following the review and approval of the plan by the DNA
subcomrittee and the commission and the filing of such plan with the
speaker of the assenbly and the tenporary president of the senate, the
comm ssioner of crimnal justice services is hereby authorized to estab-
lish a conputerized state DNA identification index pursuant to the
provisions of this article. No other DNA identification index or conpi-
lation of DNA identification profiles nay be maintained in this state
provided., however, that this prohibition shall not be interpreted to
prohibit any such index or conpilation of DNA infornmation obtained from
Crine scene sanples or concerning m SSing persons.

(b) I'n accordance with subdivision one of this section and this subdi-
vision, and in a manner consistent with this article, the conm ssion may
aut horize the inclusion of DNA records derived fromforensic exam nation
of crinme scenes in the state DNA identification index.

8§ 7. Paragraph (b) of subdivision 9 of section 995-c of the executive
| aw, as added by chapter 524 of the laws of 2002, is amended and two new
par agraphs (c) and (d) are added to read as foll ows:

(b) As prescribed in this paragraph, if an individual, either volun-
tarily or pursuant to a warrant or order of a court, has provided a
sample for DNA testing in connection with the investigation or prose-
cution of a crine and (i) no crimnal action against the individual
relating to such crine was comenced within the period specified by
section 30.10 of the criminal procedure law, or (ii) a crimnal action
was conmenced against the individual relating to such crinme which
resulted in a conplete acquittal, or a dism ssal and the matter will not
be tried or retried, or (iii) a crimnal action against the individua
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relating to such crine resulted in a conviction that was subsequently
reversed or vacated, or for which the individual was granted a pardon
pursuant to article two-A of this chapter, such individual nmay apply to
the suprene court or the court in which the judgnment of conviction was
originally entered for an order directing the expungerment of any DNA
record and any sanpl es, anal yses, or other docunents relating to the DNA
testing of such individual in connection with the investigation or pros-
ecution of such crinme. A copy of such application shall be served on the
district attorney and an order directing expungenent nmay be granted if
the court finds that the individual has satisfied the conditions of one
of the subparagraphs of this paragraph; that if a judgment of conviction

was reversed or vacated, all appeals relating thereto have been
concluded and the individual will not be retried, or, if a retrial has
occurred, the trier of fact has rendered a verdict of conplete acquit-
tal, and that expungenent will not adversely affect the investigation or
prosecuti on of sone other person or persons for the crinmne. Nothing in

this paragraph shall prevent a court, at an earlier tinme, fromordering
expungenent in the nanner specified in this paragraph in the interests
of justice, in response to an application nade on notice to the district
attorney by the person who provided such DNA sanple. |f an order direct-
i ng the expungenent of any DNA record and any sanples, anal yses or other
docunents relating to the DNA testing of such individual is issued, such
record and any sanples, analyses, or other docunents shall, at the
di scretion of the possessor thereof, be destroyed or returned to such
individual or to the attorney who represented himor her in connection
with the application for the order of expungenent. The person destroying
or returning such record, sanples, analyses and other docunents shal
naintain a record certifying the date, tine and nanner of destruction or
return and identifying the person or persons destroying or returning
sane. The person destroying or returning sane shall send a copy of this
record to the person who subnitted the sanple or to the attorney who
represented himor her in connection with the application for the order
of expungenent.

(c) (i) Except as provided in paragraph (d) of this subdivision, if an
i ndi vidual has provided a sanple for DNA testing in connection with the
investigation or prosecution of a crine, other than in response to a
denmand aut horized pursuant to subdivisions one, two and three of this
section, or if a sanple for DNA testing has otherw se cone into the
custody or possession of a law enforcenent agency or an agent thereof,
and the DNA profile derived from such sanple does not match a DNA
profile derived fromcrine scene evidence developed in connection wth
the investigation or prosecution of a crimnal act or acts, every
record, sanple, analysis and other docunent relating to the DNA testing
of such sanple shall, at the discretion of the possessor thereof. be
either returned to the individual who provided such sanple, destroyed or
mai ntained for the duration of the investigation., prosecution or adjudi-
cation of such crimnal acts exclusively for use wth respect to the
investigation, prosecution and/or adjudication of the crimnal charges
for which such sanple was obtained or with respect to any other crim nal
acts which the investigating agency has reason to believe may be [|inked
to such sanple; provided, however, that no later than five years after
such sanple is obtained or when the investigation or prosecution of such
crinme has concluded, whichever first occurs, such records, sanples,
analyses and other docunents shall, at the discretion of the possessor
thereof, be returned to such individual or destroyed, or sealed in a
manner consistent with paragraph (c) and subparagraphs (ii), (iv) or (v)
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of paragraph (d) of subdivision one of section 160.55 of the crimnal
procedure | aw.

(ii) The person returning, destroying or sealing such record, sanples,
analyses or other docunents in accordance with this paragraph shal
nmaintain a record certifying the date and manner of such return
destruction or sealing and identifying the person or persons returning,
destroying or sealing sane. The person returning, destroying or sealing
sane shall send a copy of this record to the person who submitted the
sanpl e.

(iii) This paragraph shall supplenent and not supplant any applicable
provi sion of paragraph (b) of this subdivision. This paragraph shall not
apply to DNA records, sanples, analyses and other docunents obtained
from the forensic examnation of crine scene evidence, where the DNA
profile devel oped fromsuch crinme scene evidence does not natch the DNA
profile of a known person.

d Not wi t hst andi n the provisions of paragraphs (a b) and (c) of
this subdivision, a DNA record which was obtained froma sanple provided
pursuant to paragraph (a) or (b) of this subdivision prior to the effec-
tive date of this paragraph need not be destroyed. returned or sealed,
and may be included in the state DNA identification index established
pursuant to this article, when, as of the effective date of this para-
graph, the person who provided such sanple stands convicted of a felony
or m sdeneanor defined in section nine hundred ninety-five of this arti-
cle. Al laws governing DNA records included in the state DNA identifi-
cation index shall apply to any DNA record included in the state DNA
identification index pursuant to this paragraph.

8§ 8. Section 995-c of the executive law is anmended by adding a new
subdi vision 10 to read as foll ows:

10. A superior court, in response to a notion for such conparison by a
def endant., may order that DNA infornmation froma crine scene sanple or
sanples obtained in the course of the investigation of an alleged crine
be checked against the DNA records naintained by or available through
the state DNA identification index established pursuant to this section
and the national DNA index system and that the results of such check or
checks be disclosed to such defendant and to the prosecutor whose juris-
diction includes the location of the alleged comi ssion of such crine,
upon a showi ng by the defendant that such an analysis nmay be nmaterial to
his or her defense and that the request is reasonable.

§ 9. Section 995-d of the executive law is anended by adding two new
subdi visions 3 and 4 to read as foll ows:

3. In accordance with the provisions of this subdivision, any individ-
ual DNA profile obtained or naintained by a state, county or local |aw
enforcenent agency., or an agent thereof, from a biological sanple
subnmitted in the manner described in paragraph (b) or (c) of subdivision
nine of section nine hundred ninety-five-c of this article, may be
conpared individually or via conputerized database to one or nore DNA
profiles maintained pursuant to or in accordance with subdivisions one,
two and three of section nine hundred ninety-five-c of this article,
and/or may be individually conpared by such state, county or local [|aw
enforcenment agency., or an agent thereof, to one or nore DNA profiles
devel oped fromthe forensic exam nation of crine scenes in one or nore
cases under investigation.

(a) |If such individual DNA profile matches the DNA profile devel oped
fromthe forensic exam nation of one or nbre crine sScenes in one Oor nore
cases under investigation. and/or one or nore DNA profiles nmintained
pursuant to subdivisions one, two and three of section nine hundred
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ninety-five-c of this article, such individual DNA profile, together
with the biological material fromwhich such individual DNA profile was
devel oped. nmay, as appropriate pursuant to applicable laws and rules of
evidence and consistent with this article, be used in connection with
the investigation, prosecution and/or adjudication of such person.

(b) If such individual DNA profile does not nmatch the DNA profile
devel oped from forensic exam nation of one or nore crine scenes in one
or nore cases under investigation, and/or one or nore DNA profiles main-
tained pursuant to subdivisions one, tw and three of section nine
hundred ninety-five-c of this article, such individual DNA profile,
together with the biological material from which such individual DNA
profile was devel oped, shall be dealt with in accordance with paragraph
(c) of subdivision nine of section nine hundred ninety-five-c of this
article.

4. (a) Except where the denmand is pursuant to a court order or warrant
or pursuant to subdivision three of section nine hundred ninety-five-c
of this article, prior to requesting a biological sanple from an indi-
vidual that wll be used for DNA testing, the police departnent, |aw
enf orcenent agency. or agent thereof requesting such sanple shall obtain
witten inforned consent from such individual consisting of witten
authorization in plain | anguage that is dated and signed and includes at
least the following: (1) a general description of the test; (2) a state-
nent that the DNA sanple of the subject may initially be conpared
agai nst _any crine scene evidence or database of crine scene evidence and
a description of whether, in the event such subject sanple does not
match a DNA profile derived fromany such crine scene evidence, such
subject sanple will thereafter be returned., destroyed or retained. In
the event the agent requesting such sanple may retain such sanple, such
statenent shall describe the circunstances under which such sanple nay
thereafter be lawfully wused; (3) the nane of the person or specific
categories of persons or organizations to whomthe test results may be
di scl osed; 4 a statenent that no tests other than those authorized
shall be perforned on the biological sanple; and (5) a summary of the
information set forth in paragraphs (b) and (c) of subdivision nine of
section nine hundred ninety-five-c of this article.

(b) Nonconpliance with any provision of this subdivision shall not in
and of itself affect the adnm ssibility of evidence or otherw se affect
any conviction or crimnal prosecution.

8§ 10. Section 995-f of the executive |law, as anmended by chapter 560
of the laws of 1999, is anmended to read as foll ows:

§ 995-f. Penalties. Any person who (a) intentionally discloses a DNA
record, or the results of a forensic DNA test or analysis, to an indi-
vidual or agency other than one authorized to have access to such
records pursuant to this article or (b) intentionally uses or receives
DNA records, or the results of a forensic DNA test or analysis, for
pur poses ot her than those authorized pursuant to this article or (c) any
person who knowi ngly tanpers or attenpts to tanper with any DNA sanple
or the collection container wthout Ilawful authority or (d) inten-
tionally subjects to or subnmits for testing or analysis not authorized
by this article an individual's DNA record or sanple, shall be guilty of
a class [E] D felony.

8 11. Section 1.20 of the crimnal procedure law is anmended by addi ng
a new subdivision 44 to read as foll ows:

44, "Special fictitious nane indictnent" neans an indictment of a
person whose name is unknown but whose identity is established to the
satisfaction of a grand jury pursuant to subdivision one of section
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190.65 of this chapter by neans of forensic deoxyribonucleic acid (DNA)
testing of evidence. The caption of a special fictitious nane indictnent
shall include a fictitious nane, such as "John Doe" or "Jane Doe", in
pl ace of the nane of the defendant whose true nane i s unknown.

8§ 12. Subdivision 3 of section 190.65 of the crimnal procedure lawis
anmended to read as foll ows:

3. Upon voting to indict a person, a grand jury nust, through its
foreman or acting foreman, file an indictnent with the court by which it
was inpaneled. Wen the nane of the indicted person is unknown but his
or her identity is established to the satisfaction of the grand jury
pursuant to subdivision one of this section by neans of forensic deoxy-
ribonucleic acid (DNA) testing of evidence, then such indictnent shal
be filed by the grand jury with such court as a special fictitious nanme
indictment. The authority to file a special fictitious nanme indictnent
pursuant to this subdivision shall be in addition to any other authority
in law for the filing of an indictnent when the nane of an indicted
person i s unknown.

8§ 13. Section 340.20 of the crimnal procedure |aw is amended by
addi ng a new subdivision 5 to read as foll ows:

5. Prior to accepting a defendant's plea of guilty to a count or
counts of an information charging a m sdeneanor, as defined in paragraph
(a) of subdivision two of section 55.10 of the penal law and included in
the definition of designated offender pursuant to subdivision seven of
section nine hundred ninety-five of the executive law, the court shal
advi se the defendant that upon the conviction for such ni sdeneanor he or
she will be required to provide a sanple appropriate for DNA testing for
inclusion in the state DNA identification index pursuant to article
forty-nine-B of the executive law. The court shall affirmon the record
or in witing that the defendant has been given the notice required by
this subdivision. The failure of a court to advise the defendant pursu-
ant to this subdivision or to otherwise conply with the provisions of
this subdivision shall not be deened to affect the voluntariness of a
plea of guilty or the validity of a conviction.

8§ 14. Subdivision 1-a of section 440.30 of the crimnal procedure |aw
i s anended by adding a new paragraph (d) to read as foll ows:

(d) In conjunction with the filing of a notion under this subdivision
the court may direct the state to provide the npvant with information,
including docunents, notes, logs or reports, relating to any physica
itens collected in connection with the case, where it is likely any such
physical itens, if subjected to DNA testing, would yield DNA i nformation
that nmeets the standard set forth in paragraph (a) of this subdivision.
The court may direct the state to provide other reasonable assistance to
the novant in locating any such records or itens of physical evidence
whi ch may have been | ost or destroyed. The court nmay also direct the
people to take reasonable neasures to attenpt to |locate any such records

or physical itens that nmay be in governnent custody and/or assist the
novant in locating any such records or physical itens that may be in the
custody of a public or private hospital, |laboratory or other facility.

The court shall deny a request for assistance brought under this para-
graph if the court determines that such request for assistance is frivo-
| ous, abusive or inappropriate.

8 15. The state finance law is anended by adding a new section 97-pppp
to read as foll ows:

8 97-pppp. Assistance to police and crine |aboratories; DNA evidence
fund. 1. There is hereby created in the custody of the state conp-
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troller a special fund to be known as the "assistance to police and
crime | aboratories: DNA evidence fund".

2. Such fund shall consist of all nonies appropriated for the purpose
of such fund, all other nonies credited or transferred to such fund
pursuant to law, all nonies required by the provisions of this section
or any other law to be paid into or credited to such account, and al
noni es received by the account or donated to it.

3. Mdnies of such fund shall be available for appropriation and allo-
cation to the division of state police, to |local police agencies, and to
forensic DNA | aboratories in this state, as defined in subdivision two
of section nine hundred ninety-five of the executive law, to assist such
entities in effectively collecting, testing and analyzing forensic DNA
crinme scene evidence pursuant to article forty-nine-B of the executive
law. Fifty percent of such funds shall be nade available for appropri-
ation or allocation by the comm ssioner of crimnal justice services for
the purpose of funding an innocence research project program in this
state.

4. Monies of such fund shall be paid out on the audit and warrant of
the conptroller on vouchers certified or approved by the conm ssioner of
crimnal justice services.

8 16. Innocence research project program 1. There is hereby estab-
lished in this state an innocence research project program Funding
shal |l be namde avail able for the purposes of such programto up to three
not-for-profit organizations by the comm ssioner of crimnal justice
services pursuant to subdivisions 3 and 4 of section 97-pppp of the
state finance | aw.

2. The innocence research project programshall review and study cases
in which there appears to be a reasonable possibility that a person
charged with or convicted of a crine in this state may be innocent of
the crime or crines charged. Such program nay provide | egal and ot her
expert assistance, and nmay al so provide relevant training, including but
not limted to training in the use of DNA evidence for forensic iden-
tification purposes, to attorneys engaged in the defense of crimnal
cases.

3. Each not-for-profit organization receiving funding for such program
shall file an annual report with the comm ssioner of «crimnal justice
services sumarizing the activities of the programduring the previous
year. Such report shall be filed within one year after such organi zation
first receives funding under such program and annually thereafter for
so long as the programrecei ves such funding.

4. Before providing assistance to any individual believed to be actu-
ally innocent of the crinme or crinmes charged, the organization-based
coordi nator of such program shall deternine whether such individual is
financially able to pay for the proposed services or assistance to be
provided. If such individual is able to financially afford to pay for
such services or assistance, such coordinator shall request and receive
such paynent or paynents on behal f of the program from such individual.
Al'l nonies received fromindividuals pursuant to this subdivision shal
be promptly forwarded by such coordinator to the state conptroller, for
deposit into the "assistance to police and crine |laboratories: DNA
evi dence fund" established pursuant to section 97-pppp of the state
finance | aw.

8§ 17. This act shall take effect i mmediately; provided, however, that:

(a) the anendnents to paragraph (a) of subdivision 2 of section 995-c
of the executive |law nmade by section six of this act shall take effect
on the one hundred twentieth day after it shall have becone a | aw, and
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(b) the anendnents to section 340.20 of the <crimnal procedure |aw
made by section thirteen of this act shall apply to pleas of guilty to a
count or counts of an information entered 60 days or nore after the
effective date of this act.



