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STATE OF NEW YORK

3296

2017- 2018 Regul ar Sessi ons

| N ASSEMBLY

January 27, 2017

Introduced by M of A ROSENTHAL -- read once and referred to the
Committee on Governnental Operations

AN ACT to anend the executive law, in relation to the disclosure of
DNA-related information in crimnal investigations and proceedi ngs and
t he expungenent of such information

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Paragraph (a) of subdivision 6 of section 995-c of the
executive law, as added by chapter 737 of the laws of 1994, is anended
to read as follows:

(a) to a federal |aw enforcenent agency, or to a state or local I|aw
enforcenent agency or district attorney's office or to any other public
agency for law enforcenent identification purposes [dpopr—subr-ssion—-of—a
DNA—+ecord] in connection with the investigation of the conmmi ssion of
one or nore crimes or to assist in the recovery or identification of
speci fied human remains, including identification of mssing persons|-

§ 2. Subdivision 9 of section 995-c of the executive law, as anended
by chapter 524 of the laws of 2002, is anended to read as follows:

9. [&&F] Upon receipt of notification of a reversal or a vacatur of a
conviction, or of the granting of a pardon pursuant to article two-A of
this chapter, of an individual whose DNA record has been stored in the
state DNA identification index in accordance with this article by the
division of crimnal justice services, the DNA record shall be expunged
fromthe state DNA identification index, and such individual may apply
to the court in which the judgnent of conviction was originally entered
for an order directing the expungement of any DNA record and any
sanmpl es, analyses, or other docunents relating to the DNA testing of
such individual in connection with the investigation or prosecution of
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the crinme which resulted in the conviction that was reversed or vacated
or for which the pardon was granted. A copy of such application shall be
served on the district attorney and an order directing expungenent nay

be granted if the court finds that all appeals relating to the
convi ction have been concluded; that such individual wIll not be
retried, or, if aretrial has occurred, the trier of fact has rendered a
verdict of conplete acquittal, and that expungenent will not adversely
affect the investigation or prosecution of sone other person or persons
for the crime. The division shall, by rule or regulation, prescribe

procedures to ensure that the DNA record in the state DNA identification
i ndex, and any sanpl es, anal yses, or other docunments relating to such
record, whether in the possession of the division, or any |aw enforce-

ment or police agency, or any forensic DNA laboratory, including any
duplicates or copies thereof, at the discretion of the possessor there-
of, are either destroyed or returned to such individual, or to the

attorney who represented himor her at the tine such reversal, vacatur
or pardon, was granted. The comm ssioner shall also adopt by rule and
regul ation a procedure for the expungenent in other appropriate circum
stances of DNA records contained in the index.

[fb}—As—ppesep+bed—+n—%h+s—pa#ag#aphT—+L—an—+nd##LdHaLT—eL%he#——yeLan—

-]

8 3. Section 995-d of the executive |aw, as added by chapter 737 of
the laws of 1994, subdivision 2 as anended by chapter 560 of the |aws of
1999, is anended to read as fol |l ows:

§ 995-d. Confidentiality and applications for expungenent. 1. A
records, findings, reports, and results of DNA testing performed on any
person, _including those in the possession of a forensic DNA | aboratory,
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shall be confidential and may not be disclosed or redisclosed wthout
the consent of the subject of such DNA testing. Such records, findings,
reports and results shall not be released to insurance conpanies,
enpl oyers or potential enployers, health providers, enploynment screening
or personnel conpanies, agencies, or services, private investigation
services, and may not be disclosed in response to a subpoena or other
conmpul sory legal process or warrant, or upon request or order of any
agency, authority, division, office, corporation, partnership, or any
other private or public entity or person, except that nothing contained
herein shall prohibit disclosure in response to a subpoena issued on
behal f of the subject of such [BNA] record or on behalf of a party in a
civil proceeding where the subject of such [BNA] record has put such
record in issue.

2. Notwi thstanding the provisions of subdivision one of this section,
records, findings, reports, and results of DNA testing[ —ether—ithanr—a
DNA——ee-pid—hrpi—aai—Red——r—he—stadte—NA——depniid--caii—an——rdex—] nmintai ned
by a forensic DNA |aboratory may be disclosed by such | aboratory and
redi sclosed by any public agency for the foll ow nhg purposes:

(a) to a federal |aw enforcenent agency, or to a state or local |aw
enforcenent agency or district attorney's office or to any other public
agency for |law enforcenent identification purposes in connection wth
the investigation of the conmission of one or nore crines or to assi st
in the recovery or identification of human renmains, including identifi-
cation of m ssing persons;

(b) in a crimnal proceeding to the court, the prosecution, and the
defense pursuant to a witten request [eph——Fform—prescribed—by—the
sorP-ssone——at—the—divisien—eot—ecrimral—ustiee—servi-ses—] by one of
these entities to the possessor of such records, findings., reports, or
results of DNA testing; or

(c) after personally identifiable informati on has been renpved by the
forensic DNA | aboratory, to an entity authorized by the forensic DNA
| aboratory for the purpose of <creating or naintaining a population
statistics database or for identification research and protocol devel op-
nent for forensic DNA analysis or quality control purposes.

3. As prescribed in this subdivision, if an individual not otherw se
covered by subdivision nine of section nine hundred ninety-five-c of
this article, either voluntarily or pursuant to a warrant or order of a
court, has provided a sanple for DNA testing in connection with the
investigation or prosecution of a crine and (a) no crimnal action
against the individual relating to such crine was commenced or is
intended to be commenced within the period specified by section 30.10 of
the crimnal procedure law, or (b) a crinnal action was comenced
against the individual relating to such crine which resulted in a
conplete acquittal, or (¢) a crimnal action against the individua
relating to such crine resulted in a conviction that was subsequently
reversed or vacated, or for which the individual was granted a pardon
pursuant to article two-A of this chapter, such individual may apply to
the suprene court or the court in which the judgnment of conviction was
originally entered for an order directing the expungenent of any DNA
identification information and any sanples, analyses, or other docunents
relating to the DNA testing of such individual in connection wth the
investigation or prosecution of such crine. A copy of such application
shall be served on the district attorney and an order directing expunge-
nent shall be granted if the court finds that the individual has satis-
fied the conditions of one of the paragraphs of this subdivision; that
if a judgnent of conviction was reversed or vacated, all appeals relat-
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ing thereto have been concluded and the individual will not be retried,
or, if aretrial has occurred, the trier of fact has rendered a verdict
of conplete acquittal, and that expungenent will not adversely affect
the investigation or prosecution of sone other person or persons for the
crine. If an order directing the expungenent of any DNA identification
information and any sanples. analyses or other docunents relating to the
DNA testing of such individual is issued, such identification inform-
tion and any sanples, analyses, or other docunents shall, at the
discretion of the possessor thereof, be destroyed or returned to such
individual or to the attorney who represented himor her in connection
with the application for the order of expungenent.

4. Notwi thstandi ng the provisions of subdivision one of this section,
a DNA record mmintained in the state DNA identification index may be
di scl osed pursuant to section nine hundred ninety-five-c of this arti-
cle.

§ 4. This act shall take effect inmediately.




