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January 5, 2017

Introduced by M of A BICHOITE -- read once and referred to the Commt-
tee on Governmental Qperations

AN ACT to anmend the state finance law, in relation to requiring utiliza-
tion of mnminority and wonen-owned business enterprises as subcontrac-
tors as a condition when awardi ng sole source procurenent contracts;
to anmend the executive law, in relation to the issuance of waivers of
the obligation to conply with the minority and wonen-owned business
enterprise participation requirenents of a contract if such contract
is a single source or sole source procurenent contract; to amend the
general municipal law, in relation to requiring nunicipalities to
require contract award recipients to utilize the services of mnority
and wonen-owned business enterprises; to anmend the executive law, in
relation to maki ng conform ng changes; and providing for the repeal of
certain provisions upon expiration thereof

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Paragraph b of subdivision 10 of section 163 of the state
finance | aw i s amended by addi ng a new subparagraph (iii) to read as
fol | ows:

(iii) Al single source or sole source procurenent contracts nade
pursuant to the provisions of this paragraph shall require that the
award recipient conply with the provisions of article fifteen-A of the
executive law relating to nminority and wonmen-owned business enterprise
participation when contracting with subcontractors.

8§ 2. Subdivision 6 of section 313 of the executive |aw, as anended by
chapter 175 of the laws of 2010, is anended to read as follows:

6. (a) Wiere it appears that a contractor cannot, after a good faith
effort, comply wth the mnority and wonen- owned busi ness enterprise
participation requirenents set forth in a particular state contract, a
contractor may file a witten application with the contracting agency
requesting a partial or total waiver of such requirenents setting forth
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the reasons for such contractor's inability to nmeet any or all of the
participation requirements together with an explanation of the efforts
undertaken by the contractor to obtain the required nminority and wonen-
owned business enterprise participation. In inplenenting the provisions
of this section, the contracting agency shall consider the nunber and
types of mnority and wonen-owned business enterprises located in the
region in which the state contract is to be performed, the total dollar
value of the state contract, the scope of work to be performed and the
project size and term |f, based on such considerations, the contracting
agency determines there is not a reasonable availability of contractors
on the |list of certified business to furnish services for the project,
it shall issue a waiver of conpliance to the contractor. In naking such
determ nation, the contracting agency shall first consider the avail-
ability of other business enterprises located in the region and shal
thereafter consider the financial ability of mnority and woren- owned
busi nesses |l ocated outside the region in which the contract is to be
perforned to performthe state contract.

(b) A contracting agency shall not issue a total waiver of the obli-
gation to conply with the mnority and wonmen-owned business enterprise
participation requirements of a contract if such contract is a single
source or sole source procurenent contract as described in section one
hundred sixty-three of the state finance |law, provided, however, that if
the contracting agency determnes there is not a reasonable availability
of contractors on the list of certified business to furnish services for
the project, the contracting agency may issue a partial waiver of
conpliance to the contractor

8 3. Section 103 of the general municipal lawis anmended by adding a
new subdi vision 17 to read as foll ows:

17. Al contracts awarded pursuant to the provisions of this section
including single source or sole source procurenent contracts, shal
require the contract recipient to conply with the provisions of section
three hundred thirteen of the executive law, to the extent that such
provi sions apply: provided, however, that a contract recipient granted a
wai ver of conpliance as provided in section three hundred thirteen of
the executive law shall be deened to be in conpliance wth such
provi si ons.

8 4. Subdivisions 2, 3 and 13 of section 310 of the executive |aw,
subdi visions 2 and 3 as added by chapter 261 of the laws of 1988 and
subdivision 13 as anended by chapter 506 of the |aws of 2009, are
anended to read as foll ows:

2. "Contracting agency” shall nmean; (a) a state agency which is a
party or a proposed party to a state contract or, in the case of a state
contract described in paragraph (c) of subdivision thirteen of this
section, shall nean the New York state housing finance agency, housing
trust fund corporation or affordable housing corporation, whichever has
made or proposes to nake the grant or loan for the state assisted hous-
ing project; and (b) a nunicipality which is a party or a proposed party
to a nmunicipal contract.

3. "Contractor” shall mnmean an individual, a business enterprise,
including a sole proprietorship, a partnership, a corporation, a not-
for-profit corporation, or any other party to a state or municipa
contract, or a bidder in conjunction with the award of a state or munic-
ipal contract or a proposed party to a state or nunicipal contract.

13. "State contract" shall nmean: (a) a witten agreenment or purchase
order instrument, providing for a total expenditure in excess of twen-
ty-five thousand dollars, whereby a contracting agency is commtted to
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expend or does expend funds in return for |abor, services including but
not limted to legal, financial and other professional services,
supplies, equipnment, materials or any conbination of the foregoing, to
be performed for, or rendered or furnished to the contracting agency;
(b) a witten agreenment in excess of one hundred thousand dol |l ars where-
by a contracting agency is comitted to expend or does expend funds for
the acquisition, construction, denolition, replacenent, major repair or
renovati on of real property and inprovenents thereon; and (c) a witten
agreenment in excess of one hundred thousand dol |l ars whereby the owner of
a state assisted housing project is coimmitted to expend or does expend
funds for the acquisition, construction, denolition, replacenent, nmajor
repair or renovation of real property and inprovenents thereon for such
proj ect . For the purposes of this article, "state contract" shal
include nmunicipal contracts as described in subdivision twenty-four of
this section.

§ 5. Section 310 of the executive law is anended by adding a new
subdi vision 24 to read as foll ows:

24. "Municipal contract" shall nmean: (a) a witten agreenent or
purchase order instrument, providing for a total expenditure in excess
of twenty-five thousand dollars, whereby a municipal contracting agency
is comtted to expend or does expend funds in return for |abor
services including but not limted to legal, financial and other profes-
sional services, supplies, equipnment, materials or any conbination of
the foregoing, to be perfornmed for, or rendered or furnished to the
muni ci pal contracting agency; (b) a witten agreenent in excess of one
hundred thousand dollars whereby a nunicipal contracting agency is
comm tted to expend or does expend funds for the acquisition,
construction, denplition, replacenent, major repair or renovation of
real property and inprovenents thereon; and (c) a witten agreenent in
excess of one hundred thousand dollars whereby the owner of a nmnunicipa
assisted housing project is commtted to expend or does expend funds for
the acquisition, construction, denolition, replacenent, nmajor repair or
renovation of real property and inprovenents thereon for such project.

8§ 6. This act shall take effect imediately; provided, however, that
section three of this act shall expire on the sane date and in the sane
manner as article 15-A of the executive |aw pursuant to subdivision (h)
of section 121 of chapter 261 of the | aws of 1988, as anended; provided,
however, that the anendnents to sections 310 and 313 of the executive
| aw nade by sections two, four and five of this act shall not affect the
expiration of such sections and shall be deened expired therewth;
provided, further that the anmendnents to paragraph b of subdivision 10
of section 163 of the state finance | aw made by section one of this act
shall not affect the repeal of such section and shall be deened repeal ed
therewith or shall be deened repeal ed upon the expiration of article
15-A of the executive | aw, whi chever shall occur first.




