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STATE OF NEW YORK

7091
I N SENATE
March 23, 2016

Introduced by Sen. KLEIN -- read twi ce and ordered printed, and when
printed to be comritted to the Conmittee on Investigations and Govern-
ment Operations

AN ACT to anend the tax law, in relation to investnent managenent
services to a partnership or other entity

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED I N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Paragraph (a) of subdivision 6 of section 208 of +the tax
law, as anended by section 5 of part T of chapter 59 of the | aws of
2015, is anended to read as foll ows:

(a) (i) The term "investnent incone" neans incone, including capital
gains in excess of capital losses, frominvestnent capital, to the
extent included in conmputing entire net inconme, less, (A in the

di scretion of the conm ssioner, any interest deductions allowable in
conmputing entire net incone which are directly or indirectly attribut-
able to investnent capital or investnent incone, (B) ANY OF CAPI TAL GAI N
| NCLUDED I N FEDERAL TAXABLE | NCOVE THAT HAS TO BE RECHARACTERI ZED AS
BUSI NESS | NCOVE PURSUANT TO PARAGRAPH (U) OF SUBDIVISION NINE OF THI'S
SECTI ON; provided, however, that in no case shall investnment incone
exceed entire net incone. (ii) If the amount of interest deductions
subtracted under subparagraph (i) of this paragraph exceeds investnment
i ncone, the excess of such anobunt over investnment incone nust be added
back to entire net incone. (iii) If the taxpayer's investnent incone
determined without regard to the interest deductions subtracted under
subparagraph (i) of this paragraph conprises nore than ei ght percent of
the taxpayer's entire net incone, investnment income determ ned w thout
regard to such interest deductions cannot exceed ei ght percent of the
taxpayer's entire net incone.

S 2. Subparagraph (ix) of paragraph (a) of subdivision 1 of section
210 of the tax law is anended by adding a new clause 8 to read as
fol | ows:

(8) THE NET OPERATI NG LOSS DEDUCTI ON ALLOAED UNDER SECTI ON ONE HUNDRED
SEVENTY- TWO OF THE | NTERNAL REVENUE CODE SHALL FOR PURPOCSES OF THI'S
PARAGRAPH BE DETERM NED TAKI NG | NTO CONSI DERATI ON THE RE- CHARACTERI ZA-

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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TI ON OF | NCOVE PURSUANT TO PARAGRAPH (U) OF SUBDI VI SION NI NE OF SECTI ON
TWO HUNDRED ElI GHT OF THI S ARTI CLE

S 3. Subdivision 9 of section 208 of the tax law is anended by addi ng
a new paragraph (u) to read as foll ows:

(U SPECI AL RULE FOR CORPORATE PARTNERS PERFORM NG | NVESTMENT  MANAGE-
MENT SERVICES. IN THE CASE OF A TAXPAYER THAT | S A PARTNER VWHO PERFORMS
| N\VESTMENT MANAGEMENT SERVI CES (AS DEFI NED I N SUBSECTION (H) OF SECTI ON
SI X HUNDRED THI RTY- ONE OF THI S CHAPTER) FOR THE PARTNERSHI P, THE TAXPAY-
ER WLL NOT BE TREATED AS A PARTNER FOR PURPCSES OF THI S ARTI CLE W TH
RESPECT TO THE AMOUNT OF THE PARTNER S DI STRIBUTIVE SHARE OF | NCOVE,
GAI'N, LOSS AND DEDUCTI ON (I NCLUDI NG ANY GUARANTEED PAYMENTS) WHICH IS IN
EXCESS OF THE AMOUNT THAT SUCH DI STRI BUTI VE SHARE WOULD HAVE BEEN | F THE
PARTNER HAD PERFORMED NO | NVESTMENT MANAGEMENT SERVI CES. | NSTEAD, SUCH
EXCESS AMOUNT SHALL BE TREATED AS AN AMOUNT RECEIVED FROM A TRADE OR
BUSI NESS CARRIED ON BY THE TAXPAYER, AND NOTW THSTANDI NG ANY STATE OR
FEDERAL LAW TO THE CONTRARY, SUCH EXCESS AMOUNT SHALL BE CHARACTERI ZED
AS A PAYMENT FOR SERVI CES RENDERED. FOR PURPOSES OF THI S PARAGRAPH, THE
AMOUNT OF THE DI STRI BUTI VE SHARE THAT WOULD HAVE BEEN DETERM NED | F THE
PARTNER PERFORVED NO SERVI CES, SHALL NOT BE LESS THAN ZERO.

S 4. Section 210 of the tax law is anended by addi ng a new subdi vi si on
4 to read as foll ows:

4. RULE FOR | NVESTMENT MANAGEMENT SERVI CES TO A PARTNERSHI P OR OTHER
ENTI TY. FOR PURPOSES OF SUBDI VI SION THREE OF THI S SECTI ON, THE AMOUNT OF
DI STRI BUTI VE SHARE OF PARTNERSHI P | NCOVE, GAIN, LOSS OR DEDUCTI ON
(1 NCLUDI NG ANY GUARANTEED PAYMENTS) RECEI VED AS A PARTNER BY A CORPO
RATI ON WHI CH RENDERS | NVESTMENT MANAGEMENT SERVI CES TO A PARTNERSH P OR
OTHER ENTITY, AS DEFINED I N SUBSECTION (H) OF SECTI ON SI X HUNDRED THI R-
TY-ONE OF TH'S CHAPTER, WHICH IS IN EXCESS OF THE AMOUNT THAT SUCH
DI STRIBUTI VE SHARE WOULD HAVE BEEN |F THE PARTNER HAD PERFORMED NO
| NVESTMENT MANAGEMENT SERVI CES, SHALL BE TREATED AS A BUSI NESS RECEI PT
THAT ARISES FROM THE PERFORMANCE OF SERVICES. FOR PURPCSES OF THI' S
SUBDI VI SI ON, THE AMOUNT OF THE DI STRI BUTI VE SHARE THAT WOULD HAVE BEEN
DETERM NED | F THE PARTNER PERFORVED NO SERVI CES, SHALL NOT BE LESS THAN
ZERO.

S 5. Subsection (b) of section 617 of the tax |aw, as anmended by chap-
ter 606 of the aws of 1984, is anended to read as foll ows:

(b) Character of itens. Each itemof partnership and S corporation
income, gain, loss, or deduction shall have the same character for a
partner or sharehol der under this article as for federal income tax
purposes. Were an item is not characterized for federal incone tax
purposes, it shall have the same character for a partner or sharehol der
as iIf realized directly fromthe source fromwhich realized by the part-
nership or S corporation or incurred in the sanme manner as incurred by
the partnership or S corporation. SEE SUBSECTIONS (F) AND (G OF
SECTION SI X HUNDRED THI RTY-TWD OF TH S ARTICLE FOR SPECI AL RULES FOR
PARTNERS AND SHAREHOLDERS PERFORM NG | NVESTMENT MANAGEMENT SERVI CES.

S 6. Subsection (d) of section 631 of the tax |aw, as anmended by chap-
ter 28 of the laws of 1987, is anmended to read as foll ows:

(d) Purchase and sale for own account.-- (1) A nonresident, other than
a deal er holding property primarily for sale to custoners in the ordi-
nary course of his OR HER trade or business, shall not be deened to
carry on a business, trade, profession or occupation in this state sol e-
|y by reason of the purchase and sale of property or the purchase, sale
or witing of stock option contracts, or both, for his OR HER own
account .
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(2) THI'S SUBSECTI ON SHALL NOT APPLY TO A PARTNER OR SHAREHOLDER
PERFORM NG | NVESTMENT MANAGEMENT SERVI CES AS DESCRI BED UNDER SUBSECTI ON
(H OF THI S SECTI ON.

S 7. Section 631 of the tax law is anmended by addi ng a new subsection
(h) to read as foll ows:

(H) | NVESTMENT MANAGEMENT SERVI CES. (1) FOR PURPOSES OF THI S SECTI ON,
THE TERM "1 NVESTMENT MANAGEMENT SERVI CES" TO A PARTNERSHI P, S CORPO-
RATI ON OR OTHER ENTI TY MEANS PROVI DI NG A SUBSTANTI AL QUANTI TY OF ANY OF
THE FOLLOW NG SERVI CES TO THE PARTNERSHI P, S CORPORATI ON OR OTHER ENTI -
TY:

(1) ADVI SING THE PARTNERSHI P, S CORPORATION, OR ENTITY AS TO THE
ADVI SABILITY OF INVESTING IN, PURCHASING OR SELLING ANY SPEC FI ED
ASSET, OR

(1) MANAG NG ACQUI RI NG, OR DI SPOSI NG OF ANY SPECI FI ED ASSET, OR

(1'1'1) ARRANG NG FI NANCI NG W TH RESPECT TO ACQUI RI NG SPECI FI ED ASSETS,

(1V) ANY ACTIVITY I N SUPPORT OF ANY SERVI CE DESCRI BED | N SUBPARAGRAPHS
(1) THROUGH (111) OF TH S PARAGRAPH.

(2) FOR PURPCSES OF THI S SUBSECTI ON, THE TERM " SPECI FI ED ASSET" MEANS
SECURI TI ES (AS DEFI NED | N SECTI ON FOUR HUNDRED SEVENTY-FIVE (C)(2) OF
THE | NTERNAL REVENUE CODE W THOUT REGARD TO THE LAST SENTENCE THERECF),
REAL ESTATE HELD FOR RENTAL OR | NVESTMENT, | NTERESTS | N PARTNERSHI PS,
COWODDI TIES (AS DEFINED I N SECTI ON FOUR HUNDRED SEVENTY-FI VE (E)(2) OF
THE | NTERNAL REVENUE CODE), OR OPTIONS OR DERI VATIVE CONTRACTS WTH
RESPECT TO ANY OF THE FOREGO NG

(3) A PARTNER OR SHAREHOLDER WLL NOT BE DEEMED TO BE PROVI DI NG
| N\VESTMENT MANAGEMENT SERVI CES UNDER THI' S SUBSECTI ON | F AT LEAST ElI GATY
PERCENT OF THE AVERAGE FAI R MARKET VALUE OF THE SPECI FI ED ASSETS OF THE
PARTNERSHI P, S CORPORATION OR OTHER ENTITY DURING THE TAXABLE VYEAR
CONSI ST OF REAL ESTATE.

S 8. Section 632 of the tax law is anended by adding two new
subsections (f) and (g) to read as foll ows:

(F) SPECIAL RULE FOR PARTNERS PERFORM NG | NVESTMENT — MANAGEMENT
SERVICES. IN THE CASE OF A PARTNER WHO PERFORMS | NVESTMVENT MANAGEMENT
SERVI CES FOR THE PARTNERSHI P, THE PARTNER W LL NOT BE TREATED AS A PART-
NER FOR PURPCSES OF THI S ARTI CLE W TH RESPECT TO THE AMOUNT OF THE PART-
NER S DI STRI BUTI VE SHARE OF | NCOVE, GAIN, LOSS AND DEDUCTI ON (| NCLUDI NG
ANY GUARANTEED PAYMENTS) WHICH IS I N EXCESS OF THE AMOUNT SUCH DI STRI BU-
TIVE SHARE WOULD HAVE BEEN | F THE PARTNER HAD PERFORMED NO | NVESTMENT
MANAGEMENT SERVI CES. | NSTEAD, SUCH EXCESS AMOUNT SHALL BE TREATED AS AN
AMOUNT RECEI VED FROM A TRADE, BUSI NESS, PROFESSI ON OR OCCUPATI ON CARRI ED
ON |IN THE PARTNER S OAN CAPACI TY FOR PURPOSES OF THI' S ARTI CLE. NOTW TH
STANDI NG ANY STATE OR FEDERAL LAW TO THE CONTRARY, SUCH EXCESS AMOUNT
SHALL BE CHARACTERI ZED AS A PAYMENT FOR SERVI CES RENDERED FOR PURPOSES
OF THI' S ARTI CLE, AND FOR PURPCSES OF SECTION SI X HUNDRED THI RTY-ONE OF
THI'S ARTICLE SHALL BE ALLOCATED I N ACCORDANCE W TH THE RULES AND REGU-
LATI ONS APPLI CABLE TG

(1) 1 NDI VI DUALS RENDERI NG PERSONAL SERVI CES IN THE CASE OF AN | NDI VI D
UAL PARTNER, OR

(2) A BUSINESS CARRIED ON I N NEW YORK I N THE CASE OF A PARTNER THAT | S
A PARTNERSHI P, ESTATE OR TRUST, OR

(3) A CORPORATI ON UNDER ARTI CLE NI NE-A OF TH'S CHAPTER IN THE CASE OF
A PARTNER THAT IS AN S CORPORATI ON.

FOR PURPCSES OF THI S SUBSECTI ON, THE AMOUNT OF THE DI STRI BUTI VE SHARE
THAT WOULD HAVE BEEN DETERM NED | F THE PARTNER PERFORMED NO SERVI CES,
SHALL NOT BE LESS THAN ZERO.
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(G SPECIAL RULE FOR SHAREHOLDERS PERFORM NG | NVESTMENT MANAGEMENT
SERVI CES. I N THE CASE OF A SHAREHOLDER WHO PERFORMS | NVESTMENT  MANAGE-
MENT SERVI CES FOR THE S CORPCRATI ON, THE SHAREHOLDER W LL NOT BE TREATED
AS A SHAREHOLDER FOR PURPCSES OF THI S ARTI CLE W TH RESPECT TO THE AMOUNT
OF THE SHAREHOLDER S PRO RATA SHARE OF | NCOVE, GAIN, LOSS AND DEDUCTI ON
VWHI CH | S I N EXCESS OF THE AMOUNT SUCH PRO RATA SHARE WOULD HAVE BEEN | F
THE SHAREHOLDER HAD PERFORMED NO | NVESTMENT MANAGEMENT SERVI CES.
| NSTEAD, SUCH EXCESS AMOUNT SHALL BE TREATED AS AN AMOUNT RECEI VED FROM
A TRADE, BUSI NESS, PROFESSI ON OR OCCUPATI ON CARRI ED ON I N THE SHAREHOLD-
ER'S OM CAPACITY FOR PURPOCSES OF TH S ARTI CLE. NOTW THSTANDI NG ANY
STATE OR FEDERAL LAW TO THE CONTRARY, SUCH EXCESS AMOUNT SHALL BE CHAR-
ACTERI ZED AS A PAYMENT FOR SERVI CES RENDERED FOR PURPOSES OF THI S ARTI -
CLE, AND FOR PURPCSES OF SECTI ON SI X HUNDRED THI RTY-ONE OF THIS ARTI CLE
SHALL BE ALLOCATED | N ACCORDANCE W TH THE RULES AND REGULATI ONS APPLI CA-
BLE TO:

(1) I NDI VI DUALS RENDERI NG PERSONAL SERVI CES IN THE CASE OF AN | NDI VI D
UAL SHAREHOLDER, OR

(2) A BUSINESS CARRIED ON IN NEW YORK IN THE CASE OF A SHAREHOLDER
THAT |I'S AN ESTATE OR TRUST.

FOR PURPOSES OF THI S SUBSECTI ON, THE AMOUNT OF THE PRO RATA SHARE THAT
WOULD HAVE BEEN DETERM NED | F THE SHAREHOLDER PERFORMED NO SERVI CES,
SHALL NOT BE LESS THAN ZERO.

S 9. For taxable years beginning on or after January 1, 2016 and
before January 1, 2017, (i) no addition to tax under subsection (c) of
section 685 or subsection (c) of section 1085 of the tax law shall be
imposed wth respect to any underpaynent attributable to the anmendnents
made by this act of any estinmated taxes that are required to be paid
prior to the effective date of this act, provided that the taxpayer
tinmely made those paynents; and (ii) the required installnent of esti-
mat ed tax described in clause (ii) of subparagraph (B) of paragraph 3 of
subsection (c) of section 685 of the tax |aw, and the exception to addi -
tion for underpaynment of estinmated tax described in paragraph 1 or 2 of
subsection (d) of section 1085 of the tax law, in relation to the
preceding year's return, shall be calculated as if the anendnents nade
by this act had been in effect for that entire precedi ng year.

S 10. Inconme from investnent managenent services as defined in
subsection (h) of section 631 of the tax |aw shall be subject to a 19%
“carried interest fairness fee" payable to the state of New York until
such tine as the comm ssioner of taxation and finance has notified the
| egislative bill drafting commi ssion that the United States Congress has
passed and the President of the United States has signed |egislation
having an identical effect wth this act applicable to such incone
earned in all of the states and territories.

S 11. This act shall take effect upon enactnent into | aw by the states
of Connecticut, New Jersey and Massachusetts of l|egislation having an
identical effect wth this act, but if the states of Connecticut, New
Jersey and Massachusetts shall have already enacted such |egislation,
this act shall take effect inmediately; provided that the comm ssioner
of taxation and finance shall notify the legislative bill drafting
comm ssion upon the enactnment of such legislation by the states of
Connecticut, New Jersey and Massachusetts in order that such conmm ssion
may nmaintain an accurate and tinely effective data base of the officia
text of the laws of the state of New York in furtherance of effectuating
the provisions of section 44 of the legislative | aw and section 70-b of
the public officers |aw



