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STATE OF NEW YORK

6325--A
I N SENATE
( PREFI LED)
January 6, 2016

Introduced by Sen. MJRPHY -- read twi ce and ordered printed, and when
printed to be committed to the Conmittee on Transportation -- comit-
tee discharged, bill amended, ordered reprinted as anmended and recom
mtted to said comm ttee

AN ACT to amend the vehicle and traffic |aw and the executive law, in
relation to the field testing of nobile tel ephones and portabl e el ec-
tronic devices after a notor vehicle accident or <collision involving
damage to real or personal property, personal injury or death

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Legislative intent. The |l egislature hereby finds that the
use of nobile telephones and/or personal electronic devices has dras-
tically increased the preval ence of distracted driving. This destructive
behavi or endangers the lives of every driver and passenger traveling on
New York state roadways. In 2001, this |legislature enacted | egislation
prohi biting the use of nobile tel ephones while driving, and in 2009
updated the law to include all portable electronic devices. The execu-
tive branch initiated a public canpaign against cell phone use while
driving, and has even established "text stops" along all major highways.
Wil e these efforts have brought nuch needed attention to the dangers of
di stracted driving, reports indicate that 67 percent of drivers admt to
continued wuse of their cell phones while driving despite know edge of
the i nherent danger to thenselves and others on the road. A 10 vyear
trend of declining collisions and casualties was reversed this year as
crashes are up 14 percent, and fatalities increased 8 percent, suggest-
ing that the problem has not only gotten worse, but is still greatly
m sunder st ood.

Furthernore, |aw enforcenent has a difficult tinme enforcing these
public safety |laws, especially after an accident where it is inmpossible
to discern whether the operator of a notor vehicle was in fact using his
or her cell phone immediately prior to or at the tine of the collision.

Enmpowering our | aw enforcenent with technol ogy, which is able to inme-
di ately determ ne cell phone usage without an inquiry into the content,

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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will allow enforcement of these laws after an accident while stil
protecting essential privacy rights. Therefore, the legislature finds
that while technology has <created this grave danger, it also has the
capacity to aid law enforcenent in tackling and eradicating distracted
driving caused by nobile tel ephones and personal el ectronic devices.

The legislature further finds that a driver's license is a privilege
granted by the state, and nmintaining such privilege requires continued
conpliance with established conditions enunerated in law One such
condition is inplied consent, an accepted nmechanismin conbating driving
while under the influence of alcohol. Studies have concluded that text-
ing while driving inmpairs a driver to the level of .08 blood alcoho
| evel . Therefore, it is in the state's interest to treat this inmpairnent
with a simlar methodology to that of drunk driving. The state's
invested interest in pronoting public safety and preventing senseless
|l oss of life justifies the creation of Evan's |aw

S 2. Short title. This act shall be known and nay be cited as "Evan's
| aw".

S 3. Section 215 of the vehicle and traffic law is anended by adding
two new subdivisions (d) and (e) to read as foll ows:

(D) THE COWM SSI ONER SHALL, JO NTLY W TH THE COWM SSI ONER OF CRI M NAL
JUSTI CE SERVI CES, PROMULGATE RULES AND REGULATI ONS, AND TAKE ANY OTHER
ACTI ON NECESSARY TO | MPLEMENT THE PROVI SI ONS OF SECTI ON TVWELVE HUNDRED
TVENTY- FI VE-E OF TH S CHAPTER, RELATING TO FI ELD TESTI NG OF MOBI LE TELE-
PHONES AND PORTABLE ELECTRONI C DEVI CES. SUCH ACTI ONS SHALL | NCLUDE THE
TESTI NG AND DETERM NATI ON OF THE RELI ABI LI TY AND ACCURACY OF ELECTRONI C
SCANNI NG DEVI CES USED FOR SUCH FIELD TESTING THE COW SSI ONER AND
COW SSI ONER OF CRI'M NAL JUSTI CE SERVI CES SHALL APPROVE ELECTRONI C SCAN-
NI NG DEVI CES WHI CH ARE RELI ABLE AND ACCURATE FOR THE PURPOSE OF CONDUCT-
I NG FI ELD TESTI NG

(E) THE COWM SSI ONER SHALL CONDUCT A PUBLI C EDUCATI ON CAMPAI GN RELAT-
I NG TO THE FI ELD TESTI NG OF MOBI LE TELEPHONES AND PORTABLE ELECTRONI C
DEVI CES, AND THE | MPLI ED CONSENT TO SUCH TESTI NG OF ANY PERSON OPERATI NG
A MOTOR VEH CLE IN TH S STATE. SUCH CAMPAI GN SHALL | NCLUDE | NFORVATI ON
PAMPHLETS PROVI DED W TH EACH APPLI CATI ON FOR A LEARNER S PERM T OR DRI V-
ER S LI CENSE, AND EACH RENEWAL THEREOF.

S 4. Paragraph (h) of subdivision 2 of section 503 of the vehicle and
traffic law, as anended by section 1 of part PP of chapter 59 of the
| aws of 2009, is anended to read as foll ows:

(h) An applicant whose driver's license has been revoked pursuant to
(i) section five hundred ten of this title, (ii) section el even hundred
ninety-three of this chapter, [and] (iii) section eleven hundred nine-
ty-four of this chapter, AND (IV) SECTI ON TWELVE HUNDRED TWENTY- Fl VE- E
OF TH S CHAPTER, shall, upon application for issuance of a driver's
license, pay to the comm ssioner a fee of one hundred dollars. Wen the
basis for the revocation is a finding of driving after having consuned

al cohol pur suant to t he provi sions of section eleven hundred
ninety-two-a of this chapter, the fee to be paid to the conm ssioner
shall be one hundred dollars. Such fee is not refundable and shall not

be returned to the applicant regardl ess of the action the conm ssioner
may take on such person's application for reinstatenment of such driving
license. Such fee shall be in addition to any other fees presently
levied but shall not apply to an applicant whose driver's |license was
revoked for failure to pass a reexam nation or to an applicant who has
been issued a conditional or restricted use |icense under the provisions
of article twenty-one-A or thirty-one of this chapter.
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S 5. Subparagraph (iv) of paragraph (a) of subdivision 2 of section
511 of the vehicle and traffic | aw, as anended by chapter 607 of the
laws of 1993, is anended and a new paragraph (v) is added to read as
fol | ows:

(iv) such person has in effect three or nore suspensions, inposed on
at | east three separate dates, for failure to answer, appear or pay a
fine, pursuant to subdivision three of section two hundred twenty-six or
subdi vi sion four-a of section five hundred ten of this chapter[.]; OR

(V) THE SUSPENSI ON OR REVOCATI ON | S BASED UPON REFUSAL TO SURRENDER A
MOBI LE TELEPHONE OR PORTABLE ELECTRONI C DEVI CE FOR FI ELD TESTI NG PURSU
ANT TO SECTI ON TWELVE HUNDRED TWENTY- FI VE-E OF THI S CHAPTER

S 6. The vehicle and traffic law is anmended by addi ng a new section
1225-e to read as foll ows:

S 1225-E. FIELD TESTI NG OF MOBI LE TELEPHONES AND PORTABLE ELECTRONI C
DEVICES. 1. FOR THE PURPOSES OF THI S SECTI ON, THE FOLLOW NG TERMS SHALL
HAVE THE FOLLOW NG MEANI NGS:

(A) "FIELD TESTING' SHALL MEAN THE USE OF AN ELECTRONIC SCANNI NG
DEVI CE, APPROVED AND UTI LI ZED I N ACCORDANCE W TH RULES JO NTLY PROMUL-
GATED BY THE COW SSIONER AND THE COW SSIONER OF CRIM NAL JUSTI CE
SERVI CES, TO DETERM NE WHETHER OR NOT THE OPERATOR OF A MOTOR VEHI CLE
WAS USING A MXBILE TELEPHONE OR A PORTABLE ELECTRONIC DEVICE |IN
VI OLATION OF SECTION TWELVE HUNDRED TWENTY-FI VE-C OR TVWELVE HUNDRED
TVENTY-FI VE-D OF THI S ARTI CLE. PROVI DED, THAT SUCH USE OF AN ELECTRONI C
SCANNI NG DEVI CE SHALL BE LIM TED TO DETERM NI NG WHETHER THE OPERATOR OF
A MOTOR VEHI CLE WAS USING A MOBILE TELEPHONE OR PORTABLE ELECTRONIC
DEVICE IN VIOLATION OF El THER SUCH SECTI ON AT OR NEAR THE TI ME OF THE
ACCI DENT OR COLLISION WHICH PROVIDES THE GROUNDS FOR SUCH TESTI NG
FURTHERMORE, NO SUCH ELECTRONI C SCAN SHALL | NCLUDE THE CONTENT OR ORI G N
OF ANY COVWUNI CATION OR GAME CONDUCTED, OR | MAGE OR ELECTRONI C DATA
VI EWVED, ON A MOBI LE TELEPHONE OR PORTABLE ELECTRONI C DEVI CE.

(B) "MOBI LE TELEPHONE"' SHALL MEAN A MOBI LE TELEPHONE AS DEFINED |IN
PARAGRAPH (A O SUBDIVISION ONE FOR SECTION TWELVE HUNDRED
TVENTY- FI VE-C OF TH S ARTI CLE.

(C©) "PORTABLE ELECTRONI C DEVI CE" SHALL MEAN A PORTABLE ELECTRONI C
DEVI CE AS DEFI NED | N PARAGRAPH (A) OF SUBDI VI SI ON TWD OF SECTI ON TWELVE
HUNDRED TWENTY-FI VE-D OF THI S ARTI CLE.

(D) "USING' SHALL MEAN:

(1) FOR THE PURPCSES OF MOBI LE TELEPHONES, USI NG AS DEFINED | N PARA-
GRAPH (C) OF SUBDI VI SION ONE OF SECTI ON TWELVE HUNDRED TVEENTY- FI VE- C OF
THI S ARTI CLE; AND

(2) FOR THE PURPCSES OF PORTABLE ELECTRONI C DEVI CES, USI NG AS DEFI NED
IN  PARAGRAPH (B) OF SUBDIVISION TWO OF SECTION TWELVE HUNDRED
TVENTY-FI VE-D OF TH S ARTI CLE.

2. EVERY PERSON OPERATI NG A MOTOR VEHI CLE WHI CH HAS BEEN | NVOLVED I N
AN ACCI DENT OR COLLI SI ON | NVOLVI NG DAMAGE TO REAL OR PERSONAL PROPERTY,
PERSONAL | NJURY OR DEATH, AND WHO HAS IN HI S POSSESSI ON AT OR NEAR THE
TI ME OF SUCH ACCI DENT OR COLLI SION, A MOBI LE TELEPHONE OR PERSONAL ELEC
TRONIC DEVICE, SHALL AT THE REQUEST OF A POLI CE OFFI CER, SURRENDER HI S
OR HER MOBI LE TELEPHONE ANDY OR PORTABLE ELECTRONI C DEVI CE TO THE POLI CE
OFFI CER SOLELY FOR THE PURPOSE OF FI ELD TESTI NG SUCH MOBI LE TELEPHONE
AND/ OR PORTABLE ELECTRONI C DEVI CE. |F SUCH FIELD TESTING DETERM NES
THAT THE OPERATOR OF THE MOTOR VEHI CLE WAS USING H' S OR HER MOBI LE TELE-
PHONE OR PORTABLE ELECTRONIC DEVICE |IN VIOLATION OF SECTI ON TWELVE
HUNDRED TWENTY- FI VE- C OR TWELVE HUNDRED TVENTY-FIVE-D OF THI' S ARTI CLE,
THE RESULTS OF SUCH TESTING SHALL CONSTITUTE EVI DENCE OF ANY SUCH
VI OLATI ON.



Co~NOoOUIT~hWNE

S. 6325--A 4

3. (A) ANY PERSON WHO OPERATES A MOTCR VEHI CLE IN THI S STATE SHALL BE
DEEMED TO HAVE G VEN CONSENT TO FI ELD TESTING OF H'S OR HER MOBI LE TELE-
PHONE AND/ OR PORTABLE ELECTRONI C DEVI CE FOR THE PURPOSE OF DETERM NI NG
THE USE THERECOF WHI LE OPERATI NG A MOTOR VEHI CLE PROVI DED THAT SUCH TEST-
ING |'S CONDUCTED BY OR AT THE DI RECTI ON OF A PCLI CE OFFI CER, AFTER SUCH
PERSON HAS OPERATED A MOTOR VEHI CLE | NVOLVED | N AN ACCI DENT OR COLLI SI ON
I NVOLVI NG DAMAGE TO REAL OR PERSONAL PROPERTY, PERSONAL | NJURY OR DEATH.

(B)(1) IF A PERSON OPERATI NG A MOTOR VEHI CLE I NVOLVED I N AN ACCI DENT
OR COLLISION | NVOLVI NG DAVMAGE TO REAL OR PERSONAL PROPERTY, PERSONAL
I NJURY OR DEATH HAS IN H' S OR HER POSSESSI ON A MOBI LE TELEPHONE OR PORT-
ABLE ELECTRONI C DEVI CE, HAVI NG THEREAFTER BEEN REQUESTED TO SURRENDER
SUCH MOBI LE TELEPHONE AND/ OR PORTABLE ELECTRONI C DEVI CE FOR FI ELD TEST-
I NG AND HAVI NG BEEN | NFORVED THAT THE PERSON' S LICENSE OR PERM T TO
DRIVE AND ANY NON- RESIDENT OPERATING PRIVILEGE SHALL BE | MVEDI ATELY
SUSPENDED AND SUBSEQUENTLY REVOKED, SHALL BE REVOKED FOR REFUSAL TO
SURRENDER HI' S OR HER MOBI LE TELEPHONE ANDY OR PORTABLE ELECTRONI C DEVI CE
SOLELY FOR THE PURPOSE OF FI ELD TESTI NG WHETHER OR NOI THE PERSON 1S
FOUND GUILTY OF A VIOLATION OF SECTI ON TWELVE HUNDRED TWENTY- FI VE-C OR
TWELVE HUNDRED TWENTY-FI VE-D OF TH S ARTI CLE, REFUSES TO SURRENDER HI S
OR HER MOBILE TELEPHONE OR PORTABLE ELECTRONI C DEVI CE SOLELY FOR THE
PURPOSE OF FI ELD TESTI NG UNLESS A COURT ORDER HAS BEEN GRANTED PURSUANT
TO SUBDIVISION FOUR OF TH'S SECTION, FIELD TESTING SHALL NOTI' BE
CONDUCTED AND A WRI TTEN REPORT OF SUCH REFUSAL SHALL BE | MVEDI ATELY MADE
BY THE POLI CE OFFI CER BEFORE WHOM SUCH REFUSAL WAS MADE. SUCH REPCRT NAY
BE VERI FI ED BY HAVI NG THE REPORT SWORN TO, OR BY AFFI XI NG TO SUCH REPORT
A FORM NOTICE THAT FALSE STATEMENTS MADE THEREI N ARE PUNI SHABLE AS A
CLASS A M SDEMEANCR PURSUANT TO SECTI ON 210. 45 OF THE PENAL LAW AND SUCH
FORM NOTI CE TOGETHER W TH THE SUBSCRI PTI ON OF THE DEPONENT SHALL CONSTI -
TUTE A VERI FI CATI ON OF THE REPORT.

(2) THE REPORT OF THE POLI CE OFFI CER SHALL SET FORTH THE GROUNDS TO
BELI EVE THAT THE PERSON OPERATED A MOTOR VEH CLE | NVOLVED | N AN ACCl DENT
OR COLLISION | NVOLVI NG DAVMAGE TO REAL OR PERSONAL PROPERTY, PERSONAL
I NJURY OR DEATH VWHI LE I N POSSESSI ON OF A MBI LE TELEPHONE OR PORTABLE
ELECTRONI C DEVI CE, THAT SAI D PERSON HAD REFUSED TO SURRENDER HI S OR HER
MOBI LE TELEPHONE OR PORTABLE ELECTRONI C DEVI CE FOR FIELD TESTING AND
THAT NO FI ELD TEST WAS ADM NI STERED. THE REPORT SHALL BE TRANSM TTED TO
THE COW SSI ONER BY THE POLI CE OFFI CER W THI N FORTY-El GAT HOURS OF THE
REFUSAL.

(3) FOR PERSONS CHARGED W TH A VI CLATI ON OF SECTI ON TWELVE HUNDRED
TWENTY- FI VE-C OR TWELVE HUNDRED TWVENTY-FIVE-D OF TH'S ARTICLE, THE
LICENSE OR PERMT TO DRI VE AND ANY NON- RESI DENT OPERATI NG PRI VI LEGE
SHALL, UPON THE BASI S OF SUCH WRI TTEN REPORT, BE TEMPORARI LY SUSPENDED
BY THE COURT W THOUT NOTI CE PENDI NG THE DETERM NATI ON OF A HEARI NG AS
PROVI DED | N PARAGRAPH (C) OF THIS SUBDIVISION. COPIES OF SUCH REPORT
MUST BE TRANSM TTED BY THE COURT TO THE COMM SSI ONER AND SUCH TRANSM T-
TAL MAY NOT BE WAI VED EVEN W TH THE CONSENT OF ALL THE PARTI ES. SUCH
REPORT SHALL BE FORWARDED TO THE COWM SSI ONER W THI N FORTY- El GHT HOURS
OF SUCH FI LI NG OF CHARGES.

(4) THE COURT OR THE COWM SSI ONER SHALL PROVIDE SUCH PERSON WTH A
SCHEDULED HEARI NG DATE, A WAI VER FORM AND SUCH OTHER | NFORVATI ON AS NAY
BE REQUI RED BY THE COMM SSI ONER. | F A HEARI NG, AS PROVI DED I N PARAGRAPH
(O OF THIS SuUBDIVISION, 1S WAIVED BY SUCH PERSON, THE COWM SSI ONER
SHALL | MVEDI ATELY REVOKE THE LI CENSE, PERM T OR NON- RESI DENT OPERATI NG
PRI VILEGE, AS OF THE DATE OF RECEI PT OF SUCH WAl VER | N ACCORDANCE W TH
PARAGRAPH (D) OF THI'S SUBDI VI SI ON.
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(© ANY PERSON WHOSE LICENSE OR PERM T TO DRIVE OR ANY NON RESI DENT
OPERATI NG PRI VI LEGE HAS BEEN SUSPENDED PURSUANT TO PARAGRAPH (B) OF THI S
SUBDI VI SION |'S ENTI TLED TO A HEARI NG | N ACCORDANCE W TH A HEARI NG SCHED-
ULE TO BE PROMULGATED BY THE COW SSI ONER. | F THE DEPARTMENT FAILS TO
PROVI DE FOR SUCH HEARI NG FI FTEEN DAYS AFTER THE RECEI PT OF A REPORT OF A
REFUSAL, THE LICENSE, PERM T TO DRI VE OR NON- RESI DENT OPERATI NG PRI VI -
LEGE OF SUCH PERSON SHALL BE REI NSTATED PENDI NG A HEARI NG PURSUANT TO
THI'S SECTI ON. THE HEARI NG SHALL BE LIM TED TO THE FOLLOW NG | SSUES: (1)
DD SUCH PERSON OPERATE A MOTOR VEH CLE I NVOLVED | N AN ACCI DENT OR
COLLI SI ON | NVOLVI NG DAMAGE TO REAL OR PERSONAL PROPERTY, PERSONAL | NJURY
OR DEATH; (2) DI D SUCH PERSON POSSESS A MOBILE TELEPHONE OR PORTABLE
ELECTRONI C DEVI CE AT OR NEAR THE TI ME OF SUCH ACCI DENT OR COLLI SION; (3)
WAS SUCH PERSON G VEN SUFFICIENT WARNING |IN CLEAR OR UNEQUI VOCAL
LANGUAGE, PRI OR TO SUCH REFUSAL THAT SUCH REFUSAL TO SURRENDER H'S OR
HER MOBI LE TELEPHONE AND/ OR PORTABLE ELECTRONI C DEVI CE FOR FI LED TESTI NG
WOULD RESULT [N THE | MMEDI ATE SUSPENS|I ON AND SUBSEQUENT REVOCATI ON OF
SUCH PERSON S LI CENSE OR OPERATI NG PRI VI LEGE; AND (4) DID SUCH PERSON
REFUSE TO SURRENDER HI' S OR HER MOBI LE TELEPHONE ANDY OR PORTABLE ELEC-
TRONI C DEVI CE SOLELY FOR THE PURPOSE OF FI ELD TESTING I F, AFTER SUCH
HEARING THE HEARING OFFI CER, ACTING ON BEHALF OF THE COWMM SSI ONER,
FINDS ON ANY ONE OF SUCH | SSUES I N THE NEGATIVE, THE HEARI NG OFFICER
SHALL | MVEDI ATELY TERM NATE ANY SUSPENSI ON ARl SI NG FROM SUCH REFUSAL.
| F, AFTER SUCH HEARI NG THE HEARI NG OFFI CER, ACTING ON BEHALF OF THE
COMWM SSI ONER  FINDS ALL OF THE | SSUES I N THE AFFI RVATI VE, SUCH OFFI CER
SHALL | MVEDI ATELY REVOKE THE LI CENSE OR PERM T TO DRI VE OR ANY NON- RESI -
DENT OPERATI NG PRI VI LEGE | N ACCORDANCE W TH PARAGRAPH (D) OF THI S SUBDI -
VI SION. A PERSON WHO HAS HAD A LI CENSE OR PERM T TO DRIVE OR NON- RESI -
DENT  OPERATING PRI VILEGE SUSPENDED OR REVOKED PURSUANT TO THI S
SUBDI VI SI ON MAY APPEAL THE FI NDI NGS OF THE HEARI NG OFFI CER | N ACCORDANCE
W TH ARTI CLE THREE-A OF TH S CHAPTER. ANY PERSON MAY WAI VE THE RIGHT TO
A HEARI NG UNDER THI S SECTI ON. FAI LURE BY SUCH PERSON TO APPEAR FOR THE
SCHEDULED HEARI NG SHALL CONSTI TUTE A WAl VER OF SUCH HEARI NG  PROVI DED,
HOANEVER, THAT SUCH PERSON NMAY PETI TI ON THE COWM SSI ONER FOR A NEW HEAR-
I NG WH CH SHALL BE HELD AS SOON AS PRACTI CABLE.

(D) (1) ANY LICENSE WHI CH HAS BEEN REVOKED PURSUANT TO PARAGRAPH (O
OF THI'S SUBDIVISION SHALL NOT BE RESTORED FOR AT LEAST ONE YEAR AFTER
SUCH REVOCATI ON, NOR THEREAFTER, EXCEPT IN THE DI SCRETI ON OF THE COW S-
SI ONER.  HOAEVER, NO SUCH LI CENSE SHALL BE RESTORED FOR AT LEAST ElI GHTEEN
MONTHS AFTER SUCH REVOCATI ON, NOR THEREAFTER EXCEPT I N THE DI SCRETI ON OF
THE COW SSI ONER, | N ANY CASE WHERE THE PERSON HAS HAD A PRI OR REVOCA-
TION  RESULTI NG FROM REFUSAL TO SURRENDER HI S OR HER MOBI LE TELEPHONE OR
PORTABLE ELECTRONI C DEVI CE FOR FI ELD TESTING WTH N FIVE YEARS | MMVE-
DI ATELY PRECEDI NG THE DATE OF SUCH REVOCATI ON.

(2) EXCEPT AS OTHERW SE PROVI DED, ANY PERSON WHOSE LI CENSE, PERM T TO
DRI VE OR ANY NON- RESI DENT OPERATI NG PRI VI LEGE | S REVOKED PURSUANT TO THE
PROVI SIONS OF THI S SECTI ON SHALL ALSO BE LI ABLE FOR A CIVIL PENALTY IN
THE AMOUNT OF FI VE HUNDRED DOLLARS, EXCEPT THAT |IF SUCH REVOCATION | S A
SECOND OR SUBSEQUENT REVOCATI ON PURSUANT TO THI'S SECTI ON | SSUED WTH N A
FI' VE YEAR PERI OD, THE CI VIL PENALTY SHALL BE IN THE AMOUNT OF SEVEN
HUNDRED FIFTY DOLLARS. NO NEW DRIVER' S LICENSE OR PERM T SHALL BE
| SSUED, OR NON- RESI DENT OPERATING PRI VILEGE RESTORED TO SUCH PERSON
UNLESS SUCH PENALTY HAS BEEN PAID. ALL PENALTIES COLLECTED BY THE
DEPARTMENT PURSUANT TO THE PROVI SIONS OF THI S SECTI ON SHALL BE THE PROP-
ERTY OF THE STATE AND SHALL BE PAID | NTO THE GENERAL FUND OF THE STATE
TREASURY.
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(E) THE COW SSI ONER SHALL PROMULGATE SUCH RULES AND REGULATI ONS AS
MAY BE NECESSARY TO EFFECTUATE THE PROVI SIONS OF TH S SECTI ON.

(F) EVIDENCE OF A REFUSAL TO SURRENDER A MOBI LE TELEPHONE OR PORTABLE
ELECTRONI C DEVI CE FOR FI ELD TESTI NG SHALL BE ADM SSI BLE IN ANY TR AL,
PROCEEDI NG OR HEARI NG BASED ON A VI OLATI ON OF THE PROVI SI ONS OF SECTI ON
TWELVE HUNDRED TWENTY- FI VE-C OR TWELVE HUNDRED TWENTY-FIVE-D OF TH'S
ARTI CLE BUT ONLY UPON A SHOW NG THAT THE PERSON WAS G VEN SUFFI CI ENT
WARNI NG, | N CLEAR AND UNEQUI VOCAL LANGUAGE, O THE EFFECT OF SUCH
REFUSAL AND THAT THE PERSON PERSI STED | N THE REFUSAL.

(G UPON THE REQUEST OF THE PERSON WHO SURRENDERED HI S OR HER MOBI LE
TELEPHONE ANDY OR PORTABLE ELECTRONIC DEVICE FOR FIELD TESTING THE
RESULTS OF SUCH TESTI NG SHALL BE MADE AVAI LABLE TO SUCH PERSON.

4. (A) NOTW THSTANDI NG THE PROVI SIONS OF SUBDI VI SION THREE OF THI S
SECTI ON, NO PERSON WHO OPERATES A MOTCR VEHICLE IN TH' S STATE WH LE
PCSSESSI NG A MBI LE TELEPHONE OR PORTABLE ELECTRONI C DEVI CE MAY REFUSE
TO SURRENDER SUCH MOBI LE TELEPHONE OR PORTABLE ELECTRONI C DEVI CE SOLELY
FOR THE PURPCSE OF FI ELD TESTI NG WHEN A COURT ORDER FOR SUCH TESTI NG HAS
BEEN | SSUED | N ACCORDANCE W TH THE PROVI SIONS OF THI' S SUBDI VI SI ON.

(B) UPON REFUSAL BY ANY PERSON TO SURRENDER HI S OR HER MOBI LE TELE-
PHONE AND/ OR PORTABLE ELECTRONI C DEVI CE FOR THE PURPOSE OF FIELD TEST-
ING THE TESTING SHALL NOI' BE CONDUCTED UNLESS A POLI CE OFFI CER OR A
DI STRI CT ATTORNEY, AS DEFI NED I N SUBDI VI SI ON THI RTY- TWO OF SECTION 1. 20
OF THE CRIM NAL PROCEDURE LAW REQUESTS AND OBTAINS A COURT ORDER TO
COVPEL A PERSON TO SURRENDER H'S OR HER MOBILE TELEPHONE OR PORTABLE
ELECTRONI C DEVI CE FOR FI ELD TESTI NG UPON PROCF THAT SUCH PERSON WAS THE
OPERATOR OF A MOTOR VEHI CLE AND I N THE COURSE OF SUCH OPERATION, HE OR
SHE CAUSED SERIQUS PHYSI CAL | NJURY, AS DEFINED I'N SUBDI VI SION TEN OF
SECTI ON 10. 00 OF THE PENAL LAW TO OR THE DEATH OF ANOTHER PERSON.

(O (1) AN APPLI CATION FOR A COURT ORDER TO COWPEL SURRENDER OF A
MOBI LE TELEPHONE OR PORTABLE ELECTRONI C DEVI CE FOR FI ELD TESTI NG MAY BE
MADE TO ANY SUPREME COURT JUSTI CE, COUNTY COURT JUDGE OR DI STRI CT COURT
JUDGE IN THE JUDI CI AL DI STRICT I N WH CH THE | NCl DENT OCCURRED, OR | F THE
I NCl DENT OCCURRED IN THE CITY OF NEW YORK BEFORE ANY SUPREME COURT
JUSTICE OR JUDGE OF THE CRIM NAL COURT OF THE CI TY OF NEW YORK. SUCH
APPLI CATI ON MAY BE COMMUNI CATED BY TELEPHONE, RADI O OR OIHER MEANS OF
ELECTRONI C COVMUNI CATI ON, OR | N PERSON.

(2) THE APPLI CANT MUST PROVI DE | DENTI FI CATI ON BY NAME AND TI TLE, AND
MUST STATE THE PURPOSE OF THE COMVUNI CATI ON. UPON BEI NG ADVI SED THAT AN
APPLI CATION FOR A COURT ORDER TO COVMPEL SURRENDER OF A MOBI LE TELEPHONE
AND/ OR PORTABLE ELECTRONI C DEVI CE SCLELY FOR THE PURPOSE OF FI ELD TEST-
ING IS BEING MADE, THE COURT SHALL PLACE UNDER OATH THE APPLI CANT AND
ANY OTHER PERSON PROVI DI NG | NFORVATI ON I N SUPPORT OF THE APPLI CATI ON AS
PROVI DED | N SUBPARAGRAPH THREE OF THI S PARAGRAPH. AFTER BEI NG SWORN THE
APPLI CANT MJST STATE THAT THE PERSON FROM WHOM THE SURRENDER OF A MOBI LE
TELEPHONE OR PORTABLE ELECTRONI C DEVI CE WAS REQUESTED WAS THE OPERATOR
OF A MOTOR VEH CLE AND I N THE COURSE OF SUCH OPERATI ON, HE OR SHE CAUSED
SERIQUS PHYSICAL [|INJURY TO OR THE DEATH OF ANOTHER PERSQN, AND SUCH
PERSON REFUSED TO SURRENDER HH'S OR HER MOBILE TELEPHONE OR PORTABLE
ELECTRONIC DEVICE FOR FIELD TESTING THE APPLI CANT MJUST MAKE SPECI FI C
ALLEGATI ONS OF FACT TO SUPPORT SUCH STATEMENT. ANY PERSON PROPERLY | DEN-
TI FI ED, MAY PRESENT SWORN ALLEGATI ONS OF FACT | N SUPPCRT OF THE APPLI -
CANT' S STATEMENT.

(3) UPON BEI NG ADVI SED THAT AN ORAL APPLI CATI ON FOR A COURT ORDER TO
COVMPEL A PERSON TO SURRENDER H'S OR HER MOBILE TELEPHONE OR PORTABLE
ELECTRONIC DEVICE FOR FIELD TESTING IS BEI NG MADE, A JUDGE OR JUSTI CE
SHALL PLACE UNDER OATH THE APPLI CANT AND ANY OTHER PERSON PROVI DI NG
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| NFORMATI ON | N SUPPORT OF THE APPLI CATI ON. SUCH OATH OR OATHS AND ALL OF
THE REMAI NI NG COMMUNI CATI ON MUST BE RECORDED, EI THER BY MEANS OF A VO CE
RECORDI NG DEVI CE OR A STENOGRAPHI C RECORD MADE, THE JUDGE MJUST HAVE THE
RECORD TRANSCRI BED, CERTIFY TO THE ACCURACY OF THE TRANSCRI PTI ON AND
FI LE THE ORI G NAL RECORD AND TRANSCRI PTION W TH THE COURT WTHI N SEVEN
TY-TWO HOURS OF THE | SSUANCE OF THE COURT ORDER | F THE LONGHAND NOTES
ARE TAKEN, THE JUDGE SHALL SUBSCRIBE A COPY AND FILE IT WTH THE COURT
W THI N TVWENTY- FOUR HOURS OF THE | SSUANCE OF THE ORDER

(4) |F THE COURT IS SATI SFI ED THAT THE REQUI REMENTS FOR THE | SSUANCE
OF A COURT ORDER PURSUANT TO THE PROVI SI ONS OF PARAGRAPH (B) OF THI'S
SUBDI VI SION HAVE BEEN MET, | T MAY GRANT THE APPLI CATI ON AND | SSUE AN
ORDER REQUI RI NG THE PERSON TO SURRENDER HI S OR HER MOBI LE TELEPHONE OR
PORTABLE ELECTRONIC DEVICE FOR THE PURPOSE OF FI ELD TESTI NG WHEN A
JUDGE OR JUSTI CE DETERM NES TO | SSUE AN ORDER TO COWEL SURRENDER OF A
MOBI LE TELEPHONE OR PORTABLE ELECTRONI C DEVI CE FOR THE PURPOSE OF FI ELD
TESTI NG BASED ON AN ORAL APPLI CATION, THE APPLI CANT THEREFOR SHALL
PREPARE THE ORDER | N ACCORDANCE W TH THE | NSTRUCTI ONS OF THE JUDGE OR
JUSTICE. IN ALL CASES THE ORDER SHALL | NCLUDE THE NAME OF THE | SSU NG
JUDGE OR JUSTICE, THE NAME OF THE APPLI CANT, AND THE DATE AND TIME I T
WAS | SSUED. | T MUST BE SIGNED BY THE JUDGE OR JUSTICE IF ISSUED IN
PERSON, OR BY THE APPLI CANT | F | SSUED ORALLY.

(5) ANY FALSE STATEMENT BY AN APPLI CANT OR ANY OTHER PERSON | N SUPPORT
OF AN APPLICATION FOR A COURT ORDER SHALL SUBJECT SUCH PERSON TO THE
OFFENSES FOR PERJURY SET FORTH I N ARTI CLE TWO HUNDRED TEN OF THE PENAL
LAW

(6) THE CH EF ADM NI STRATOR OF THE COURTS SHALL ESTABLI SH A SCHEDULE
TO PROVI DE THAT A SUFFI CI ENT NUMBER OF JUDGES OR JUSTI CES WLL BE AVAI L-
ABLE IN EACH JUDICIAL DISTRICT TO HEAR ORAL APPLICATIONS FOR COURT
ORDERS AS PERM TTED BY THI S SECTI ON.

S 7. Section 837 of the executive |law is amended by adding a new
subdi vision 21 to read as foll ows:

21. ACTI NG BY AND THROUGH THE COW SSIONER, TO, JONTLY WTH THE
COW SSI ONER  OF MOTOR VEHI CLES, PROMULGATE RULES AND REGULATI ONS, AND
TAKE ANY OTHER ACTI ON NECESSARY TO | MPLEMENT THE PROVI SIONS OF SECTI ON
TWELVE HUNDRED TWENTY- FI VE-E OF THE VEH CLE AND TRAFFI C LAW RELATI NG TO
FI ELD TESTI NG OF MOBI LE TELEPHONES AND PORTABLE ELECTRONI C DEVI CES. SUCH
ACTIONS SHALL | NCLUDE THE TESTI NG AND DETERM NATI ON OF THE RELI ABI LI TY
AND ACCURACY OF ELECTRONI C SCANNI NG DEVI CES USED FOR SUCH FI ELD TESTI NG
THE COVM SSI ONER AND COWM SSI ONER OF MOTOR VEHI CLES SHALL APPROVE ELEC
TRONI C  SCANNI NG DEVI CES WHI CH ARE RELI ABLE AND ACCURATE FOR THE PURPGCSE
OF CONDUCTI NG FI ELD TESTI NG

S 8. This act shall take effect imediately, except that sections
four, five and six of this act shall take effect two years after this
act shall have becone a | aw



