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STATE OF NEW YORK

4090--A
2015- 2016 Regul ar Sessi ons
I N SENATE
February 26, 2015

Introduced by Sens. ORTT, GALLIVAN, GOLDEN -- read tw ce and ordered
printed, and when printed to be comritted to the Conmittee on Finance
-- recommtted to the Commttee on Finance in accordance with Senate
Rule 6, sec. 8 -- comittee discharged, bill anmended, ordered
reprinted as anmended and reconmtted to said commttee

AN ACT to anend the state finance law, in relation to obligations with
respect to contracts with business enterprises which enploy individ-
uals with disabilities

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The state finance law is anmended by adding a new section
139-1 to read as follows:

S 139-L. OBLI GATI ONS W TH RESPECT TO CONTRACTS W TH QUALI FI ED BUSI NESS
ENTERPRI SES. 1. DEFINITIONS. (A) "IND VIDUAL WTH A DI SABI LI TY" SHALL
MEAN A PERSON (1) WTH A PHYSI CAL, MENTAL OR MEDI CAL | MPAI RVENT OF
ANATOM CAL, PHYSI OLOG CAL OR NEUROLOG CAL CONDI TI ONS WHI CH PREVENTS THE
EXERCI SE OF A NORMAL BODI LY FUNCTION OR |S DEMONSTRABLE BY MEDI CALLY
ACCEPTED CLINICAL OR LABORATORY DI AGNOSTI C TECHNI QUES, OR (I1) WTH A
RECORD OF SUCH AN | MPAI RMVENT.

(B) "QUALI FI ED BUSI NESS ENTERPRI SE" OR " CERTI FI ED BUSI NESS ENTERPRI SE"
SHALL MEAN ANY BUSI NESS CONCERN WHI CH EMPLOYS A WORKFORCE CONSI STING OF
AT LEAST FIFTEEN PERCENT OF EMPLOYEES WHO ARE | NDI VI DUALS W TH A DI SA-
BILITY AS DEFINED I N TH S SECTI ON, WH CH HAS BEEN CERTI FI ED PURSUANT TO
THI S SECTI ON.

2. STATEW DE ADVOCCATE. THERE | S HEREBY ESTABLI SHED W THI N THE DEPART-
MENT OF ECONOM C DEVELOPMENT AN OFFI CE OF STATEW DE ADVOCATE FOR | NDI -
VI DUALS W TH DI SABI LI TIES. THE STATEW DE ADVOCATE SHALL BE APPO NTED BY
THE COW SSI ONER OF ECONOM C DEVELOPMENT AND SHALL ACT AS A LI Al SON FOR
QUALI FI ED BUSI NESS ENTERPRI SES TO ASSI ST THEM I N OBTAI NING TECHN CAL,
MANAGERI AL, FI NANCI AL AND OTHER BUSI NESS ASSI STANCE. THE ADVOCATE SHALL
| N\VESTI GATE COWPLAINTS BROUGHT BY OR ON BEHALF OF SUCH ENTERPRI SES

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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CONCERNI NG CERTI FI CATI ON DELAYS AND | NSTANCES OF VI OLATIONS OF LAW BY
STATE AGENCI ES. THE STATEW DE ADVOCATE SHALL ASSI ST CERTI FI ED BUSI NESSES
AND APPLI CANTS IN THE CERTIFICATI ON PROCESS. OTHER FUNCTI ONS OF THE
STATEW DE ADVOCATE SHALL BE DI RECTED BY THE COWM SSI ONER OF ECONOM C
DEVELOPMENT. THE ADVOCATE MAY APPO NT STAFF TO ASSIST IN H'S OR HER
DUTI ES. THE STATEW DE ADVOCATE SHALL ESTABLI SH A TOLL- FREE NUMBER AT THE
DEPARTMENT OF ECONOM C DEVELOPMENT TO BE USED TO ANSWER QUESTI ONS
CONCERNI NG THE CERTI FI CATI ON PROCESS.

3. STUDY OF QUALI FI ED BUSI NESS ENTERPRI SE PROGRAMS.  THE COWM SSI ONER
OF ECONOM C DEVELOPMENT |'S AUTHORI ZED AND DI RECTED TO UNDERTAKE A STATE-
WDE D SPARITY STUDY REGARDI NG THE PARTI Cl PATI ON OF QUALI FI ED BUSI NESS
ENTERPRI SES EMPLOYI NG | NDI VI DUALS W TH DI SABI LI TI ES | N STATE CONTRACTS.
THE STUDY SHALL BE PREPARED BY AN ENTI TY | NDEPENDENT OF THE DEPARTMENT
OF ECONOM C DEVELOPMENT AND SELECTED THROUGH A REQUEST FOR PROPCSAL
PROCESS. THE PURPOSE OF SUCH STUDY |S TO DETERM NE WHETHER THERE IS A
DI SPARI TY BETWEEN THE NUMBER OF QUALI FI ED BUSI NESS ENTERPRI SES READY,
WLLING AND ABLE TO PERFORM STATE CONTRACTS FOR COWMODI TI ES, SERVI CES
AND CONSTRUCTI ON, AND THE NUMBER OF SUCH CONTRACTORS ACTUALLY ENGAGED TO
PERFORM SUCH CONTRACTS, AND TO DETERM NE WHAT CHANGES, |F ANY, SHOULD BE
MADE TO STATE POLI Cl ES AFFECTI NG THESE BUSI NESS ENTERPRI SES. SUCH STUDY
SHALL I NCLUDE, BUT NOI' BE LIMTED TO, A DI SPARITY ANALYSI S BY MARKET
AREA AND REA ON OF THE STATE. THE COWM SS| ONER OF ECONOM C DEVELOPMENT
IS DRECTED TO TRANSM T THE DI SPARI TY STUDY TO THE GOVERNOR AND THE
LEG SLATURE NOT LATER THAN FEBRUARY FI FTEENTH, TWO THOUSAND SEVENTEEN,
AND TO POST THE STUDY ON THE WEBSI TE OF THE DEPARTMENT OF ECONOM C
DEVEL OPMENT.

4. OPPORTUNI TI ES FOR QUALI FI ED BUSI NESS ENTERPRI SES. (A) EACH AGENCY
SHALL STRUCTURE PROCUREMENT PROCEDURES FOR CONTRACTS MADE DI RECTLY OR
I NDI RECTLY TO QUALI FI ED BUSI NESS ENTERPRI SES EMPLOYI NG | NDI VI DUALS W TH
DISABILITIES TO ATTEMPT TO ACH EVE FIVE PERCENT OF STATE CONTRACTS
AVWARDED TO DI SABLED EMPLOYEE BUSI NESS ENTERPRI SES.

(B) THE COW SSI ONER OF ECONOM C DEVELOPMENT SHALL PROMULGATE RULES
AND REGULATI ONS PURSUANT TO THE GOAL ESTABLI SHED | N PARAGRAPH (A) OF
TH'S SUBDI VI S| ON THAT PROVI DE MEASURES AND PROCEDURES TO ENSURE THAT
QUALI FI ED BUSI NESS ENTERPRI SES UNDER TH S SECTI ON SHALL BE G VEN THE
OPPORTUNI TY FOR MAXI MUM FEASI BLE PARTI Cl PATION |IN THE PERFORVANCE OF
STATE CONTRACTS AND TO ASSI ST I N THE AGENCY' S | DENTI FI CATI ON OF THOSE
STATE CONTRACTS FOR VWH CH QUALI FI ED BUSI NESS ENTERPRI SES MAY BEST BI D TO
ACTI VELY AND AFFI RVATI VELY PROMOTE AND ASSI ST THEI R PARTI Cl PATI ON I N THE
PERFORMANCE OF STATE CONTRACTS SO AS TO FACI LI TATE THE AGENCY' S ACHI EVE-
MENT OF THE MAXI MUM FEASI BLE PORTI ON OF THE GOALS FOR STATE CONTRACTS TO
SUCH BUSI NESSES. SUCH RULES AND REGULATI ONS: SHALL REQUI RE A CONTRACTOR
TO SUBMT A UTILIZATION PLAN AFTER BIDS ARE OPENED, WHEN BI DS ARE
REQUI RED, BUT PRI OR TO THE AWARD OF A STATE CONTRACT; SHALL REQUI RE THE
CONTRACTI NG AGENCY TO REVIEW THE UTILIZATION PLAN SUBM TTED BY THE
CONTRACTOR AND TO POST THE UTI LI ZATI ON PLAN AND ANY WAl VERS OF COWPLI -
ANCE | SSUED PURSUANT TO PARAGRAPH (C) OF THI'S SUBDI VI SI ON ON THE VEBSI TE
OF THE CONTRACTI NG AGENCY W THI N A REASONABLE PERI OD OF Tl ME AS ESTAB-
LI SHED BY THE COW SSI ONER OF ECONOM C DEVELOPMENT; SHALL REQUIRE THE
CONTRACTI NG AGENCY TO NOTI FY THE CONTRACTOR IN WRI TING WTH N A PERI CD
OF TI ME SPECI FI ED BY THE COW SSI ONER OF ECONOM C DEVELOPMENT AS TO ANY
DEFI CI ENCI ES CONTAINED |IN THE CONTRACTOR S UTILIZATION PLAN, SHALL
REQUI RE REMEDY THEREOF WTHI N A PERI CD OF Tl ME SPECI FI ED BY THE COW S-
SIONER OF ECONOM C DEVELOPMENT; AND SHALL REQUI RE THE CONTRACTOR TO
SUBM T PERI GDI C COVPLI ANCE REPORTS RELATI NG TO THE OPERATI ON AND | MPLE-
MENTATI ON OF ANY UTI LI ZATI ON PLAN. THE RULES AND REGULATI ONS PROMULGATED
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PURSUANT TO THI S SUBDI VI SI ON REGARDI NG A UTI LI ZATI ON PLAN SHALL PROVI DE
THAT WHERE ENTERPRI SES HAVE BEEN | DENTI FI ED W THI N A UTI LI ZATI ON PLAN, A
CONTRACTOR SHALL ATTEMPT, I N GOOD FAI'TH, TO UTILIZE SUCH ENTERPRI SE AT
LEAST TO THE EXTENT | ND CATED. A CONTRACTI NG AGENCY NMAY REQUI RE A
CONTRACTOR TO | NDI CATE, WTH N A UTI LI ZATION PLAN, WHAT MEASURES AND
PROCEDURES HE OR SHE I NTENDS TO TAKE TO COMPLY W TH THE PROVI SI ONS OF
TH' S SECTI ON, BUT MAY NOT REQURE, AS A CONDITION OF AWARD OF, OR
COWPLI ANCE WTH, A CONTRACT THAT A CONTRACTOR UTI LI ZE A PARTI CULAR
ENTERPRI SE I N PERFORMANCE OF THE CONTRACT. WTHOUT LIMTING OTHER
GROUNDS FOR THE DI SQUALI FI CATI ON OF BI DS OR PROPCSALS ON THE BASI S OF
NON- RESPONSI BI LI TY, A CONTRACTI NG AGENCY MAY DI SQUALIFY THE BID OR
PROPOSAL OF A CONTRACTOR AS BEI NG NON- RESPONSI BLE FOR FAI LURE TO REMEDY
NOTI FI ED DEFI Cl ENCI ES CONTAINED IN THE CONTRACTOR S UTI LI ZATI ON  PLAN
WTHN A PERIOD OF TIME SPECIFIED IN REGULATI ONS PROVULGATED BY THE
COW SSI ONER OF ECONOM C DEVELOPMENT AFTER RECEI VI NG NOTI FI CATI ON  OF
SUCH DEFI ClI ENCI ES FROM THE CONTRACTI NG AGENCY. WHERE FAI LURE TO REMEDY
ANY NOTI FI ED DEFI Cl ENCY I N THE UTI LI ZATI ON PLAN I S A GROUND FOR DI SQUAL-
| FI CATI ON, THAT | SSUE AND ALL OTHER GROUNDS FOR DI SQUALI FI CATI ON SHALL
BE STATED I N WRI TI NG BY THE CONTRACTI NG AGENCY.

(O WHERE |IT APPEARS THAT A CONTRACTOR CANNOT, AFTER A GOCD FAI TH
EFFORT, COMPLY WTH THE QUALIFIED BUSINESS ENTERPRI SE PARTI Cl PATI ON
REQUI REMENTS SET FORTH I N A PARTI CULAR STATE CONTRACT, A CONTRACTOR NAY
FILE A WRI TTEN APPLI CATION WTH THE CONTRACTI NG AGENCY REQUESTING A
PARTI AL OR TOTAL WAl VER OF SUCH REQUI REMENTS SETTI NG FORTH THE REASONS
FOR SUCH CONTRACTOR S I NABILITY TO MEET ANY OR ALL OF THE PARTI Cl PATI ON
REQUI REMENTS TOGETHER W TH AN EXPLANATI ON OF THE EFFORTS UNDERTAKEN BY
THE CONTRACTOR TO OBTAIN THE REQUI RED DI SABLED EMPLOYEE BUSI NESS ENTER-
PRI SE PARTI Cl PATI ON. | N | MPLEMENTI NG THE PROVI SI ONS OF THI S SECTI ON, THE
CONTRACTI NG AGENCY SHALL CONSIDER THE NUMBER AND TYPES OF QUALI FI ED
BUSI NESS ENTERPRI SES UNDER THI S SECTI ON LOCATED IN THE REGON IN WH CH
THE STATE CONTRACT |S TO BE PERFORMED, THE TOTAL DOLLAR VALUE OF THE
STATE CONTRACT, THE SCOPE OF WORK TO BE PERFORMED AND THE PRQIECT SIZE
AND TERM |IF, BASED ON SUCH CONSIDERATI ONS, THE CONTRACTI NG AGENCY
DETERM NES THERE IS NOT A REASONABLE AVAI LABI LI TY OF CONTRACTORS ON THE
LIST OF CERTIFIED BUSINESSES TO FURNI SH SERVI CES FOR THE PRQJECT, I T
SHALL | SSUE A WAI VER OF COWPLI ANCE TO THE CONTRACTOR. I N NMAKING SUCH
DETERM NATI ON, THE CONTRACTI NG AGENCY SHALL FI RST CONSI DER THE AVAI L-
ABI LI TY OF OTHER BUSI NESS ENTERPRI SES LOCATED IN THE REG ON AND SHALL
THEREAFTER CONSI DER THE FI NANCI AL ABI LI TY OF BUSI NESSES LOCATED QUTSI DE
THE REG ON I N WHI CH THE CONTRACT | S TO BE PERFORMED TO PERFORM THE STATE
CONTRACT.

(D) I'N THE EVENT THAT A CONTRACTI NG AGENCY FAI LS OR REFUSES TO | SSUE A
WAl VER TO A CONTRACTOR AS REQUESTED W THI N TWENTY DAYS AFTER HAVI NG MADE
APPLI CATI ON THEREFOR PURSUANT TO PARAGRAPH (C) OF THI'S SUBDIVISION OR | F
THE CONTRACTI NG AGENCY DENI ES SUCH APPLI CATI ON, IN WVHOLE OR I N PART, THE
CONTRACTOR MAY FI LE A COMPLAI NT WTH THE COW SSI ONER OF ECONOM C DEVEL-
OPMENT PURSUANT TO THI' S SECTI ON SETTING FORTH THE FACTS AND Cl RCUM
STANCES 3 VING RI SE TO THE CONTRACTOR S COWMPLAI NT TOGETHER W TH A DEMAND
FOR RELI EF. THE CONTRACTOR SHALL SERVE A COPY OF SUCH COMVPLAI NT UPON THE
CONTRACTI NG AGENCY BY PERSONAL SERVICE OR BY CERTIFIED MAIL, RETURN
RECEI PT REQUESTED. THE CONTRACTI NG AGENCY SHALL BE AFFORDED AN OPPCRTU-
NI TY TO RESPOND TO SUCH COVPLAI NT | N WRI TI NG,

(E) IF, AFTER THE REVIEWOF A PERI ODI C COVPLI ANCE REPORT AND AFTER
SUCH CONTRACTOR HAS BEEN AFFORDED AN OPPORTUNI TY TO RESPOND TO A NOTI CE
OF DEFI Cl ENCY | SSUED BY THE CONTRACTI NG AGENCY | N CONNECTI ON THEREW TH,
| T APPEARS THAT A CONTRACTOR | S FAI LI NG OR REFUSI NG TO COWLY WTH THE
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QUALI FI ED BUSI NESS ENTERPRI SE PARTI CI PATI ON REQUI REMENTS AS SET FORTH | N
THE STATE CONTRACT AND WHERE NO WAI VER FROM SUCH REQUI REMENTS HAS BEEN
GRANTED, THE CONTRACTI NG AGENCY MAY FILE A WRITTEN COVWPLAINT WTH THE
COMW SSI ONER  OF ECONOM C DEVELOPMENT PURSUANT TO THI' S SECTI ON SETTI NG
FORTH THE FACTS AND Cl RCUMSTANCES G VING RI SE TO THE CONTRACTI NG AGEN-
CY' S COWPLAI NT TOGETHER W TH A DEMAND FOR RELI EF.  THE CONTRACTI NG AGEN-
CY SHALL SERVE A COPY OF SUCH COVPLAI NT UPON THE CONTRACTOR BY PERSONAL
SERVI CE OR BY CERTI FI ED MAI L, RETURN RECElI PT REQUESTED. THE CONTRACTOR
SHALL BE AFFORDED AN OPPCORTUNI TY TO RESPOND TO SUCH COVPLAI NT I N WRI T-
I NG

5. STATEW DE CERTI FI CATI ON PROGRAM (A) THE COW SSI ONER OF ECONOM C
DEVELOPMENT SHALL PROMULGATE RULES AND REGULATI ONS PROVI DI NG FOR THE
ESTABLI SHVENT OF A STATEW DE CERTI FI CATI ON PROGRAM FOR BUSI NESS ENTER-
PRI SES UNDER THI S SECTI ON | NCLUDI NG RULES AND REGULATI ONS GOVERNI NG THE
APPROVAL, DEN AL OR REVOCATI ON OF ANY SUCH CERTI FI CATI ON. SUCH RULES AND
REGULATI ONS SHALL | NCLUDE, BUT NOT BE LIM TED TO, SUCH MATTERS AS MAY BE
REQUI RED TO ENSURE THAT THE ESTABLI SHED PROCEDURES THEREUNDER SHALL AT
LEAST BE IN COWLIANCE WTH THE CODE OF FAI R PROCEDURE SET FORTH IN
SECTI ON SEVENTY- THREE OF THE CIVIL RI GHTS LAW

(B) FOR THE PURPCSES CF THIS SECTION, THE DEPARTMENT OF ECONOM C
DEVELOPMENT SHALL BE RESPONSI BLE FOR VERI FYI NG BUSI NESSES AS HAVI NG A
WORKFORCE MADE UP OF AT LEAST FI FTEEN PERCENT OF | NDI VI DUALS W TH DI SA-
BILITTES AND FOR CERTI FYI NG SUCH VERI FI ED BUSI NESSES. THE COWM SSI ONER
OF ECONOM C DEVELOPMENT SHALL PREPARE A DI RECTORY OF CERTIFIED BUSI -
NESSES FOR USE BY CONTRACTI NG AGENCI ES AND CONTRACTORS I N CARRYI NG QUT
THE PROVI SIONS OF THI S SECTI ON. THE COWMM SSI ONER OF ECONOM C DEVELOPMENT
SHALL PERI ODI CALLY UPDATE THE DI RECTORY.

(©) FOLLOW NG APPLI CATI ON FOR CERTI FI CATI ON PURSUANT TO THI'S SUBDI VI -
SION, THE COW SSI ONER OF ECONOM C DEVELOPMENT SHALL PROVI DE THE APPLI -
CANT WTH WRI TTEN NOTI CE OF THE STATUS OF THE APPLI CATION, | NCLUDI NG
NOTI CE OF ANY OUTSTANDI NG DEFI CI ENCI ES, WTH N TH RTY DAYS. W THI N SI XTY
DAYS OF SUBM SSI ON OF A FI NAL COMPLETED APPLI CATI ON, THE COWM SSI ONER OF
ECONOM C DEVELOPMENT SHALL PROVI DE THE APPLI CANT W TH WRI TTEN NOTI CE OF
A DETERM NATI ON BY THE DEPARTMENT OF ECONOM C DEVELOPMENT APPROVI NG OR
DENYI NG SUCH CERTIFICATION AND, |IN THE EVENT OF A DENI AL A STATEMENT
SETTI NG FORTH THE REASONS FOR SUCH DENI AL. UPON A DETERM NATI ON DENYI NG
OR REVOKI NG CERTIFI CATION, THE BUSI NESS ENTERPRI SE FOR VWH CH CERTI F-
| CATI ON HAS BEEN SO DENI ED OR REVOKED SHALL, UPON WRI TTEN REQUEST MADE
WTH N TH RTY DAYS FROM RECEIPT OF NOTI CE OF SUCH DETERM NATI ON, BE
ENTI TLED TO A HEARI NG BEFORE AN | NDEPENDENT HEARI NG OFFI CER DESI GNATED
FOR SUCH PURPOSE BY THE COW SSI ONER OF ECONOM C DEVELOPMENT. |IN THE
EVENT THAT A REQUEST FOR A HEARING IS NOT MADE WTHIN SUCH THI RTY DAY
PERI OD, SUCH DETERM NATI ON SHALL BE DEEMED TO BE FI NAL. THE | NDEPENDENT
HEARI NG OFFI CER SHALL CONDUCT A HEARI NG AND UPON THE CONCLUSI ON OF SUCH
HEARI NG | SSUE A VWRI TTEN RECOMVENDATI ON TO THE COWM SSI ONER OF ECONOM C
DEVELOPMENT TO AFFIRM REVERSE OR MODIFY SUCH DETERM NATION OF THE
COW SSI ONER  OF ECONOM C DEVELOPMENT. SUCH WRI TTEN RECOVMENDATI ON SHALL
BE | SSUED TO THE PARTIES. THE COW SSI ONER OF ECONOM C DEVELOPMENT,
WTH N TH RTY DAYS, BY ORDER, MJST ACCEPT, REJECT OR MODI FY SUCH RECOM
MENDATI ON OF THE HEARI NG OFFI CER AND SET FORTH IN WRITING THE REASONS
THEREFOR. THE COWMM SSI ONER OF ECONOM C DEVELOPMENT SHALL SERVE A COPY OF
SUCH ORDER AND REASONS THEREFOR UPON THE BUSI NESS ENTERPRI SE BY PERSONAL
SERVI CE OR BY CERTI FI ED MAI L, RETURN RECElI PT REQUESTED. THE ORDER OF THE
COW SSI ONER OF ECONOM C DEVELOPMENT SHALL BE SUBJECT TO REVI EW PURSUANT
TO ARTI CLE SEVENTY-EI GHAT OF THE Cl VIL PRACTI CE LAW AND RULES.

(D) ALL CERTI FI CATI ONS SHALL BE VALID FOR A PERI OD OF THREE YEARS.
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6. RESPONSIBILITIES OF CONTRACTING AGENCIES. (A) EACH CONTRACTI NG
AGENCY SHALL BE RESPONSI BLE FOR MONI TORI NG STATE CONTRACTS UNDER | TS
JURI SDI CTI ON, AND RECOMMENDI NG MATTERS TO THE DEPARTMENT OF ECONOM C
DEVELOPMENT RESPECTI NG NON- COVPLI ANCE W TH THE PROVI SIONS OF THI S ARTI -
CLE SO THAT THE OFFI CE MAY TAKE SUCH ACTI ON AS | S APPROPRI ATE TO | NSURE
COWPLI ANCE WTH THE PROVI SIONS OF THFS SECTION, THE RULES AND REGUJ-
LATI ONS OF THE COW SSI ONER OF ECONOM C DEVELOPMENT | SSUED HEREUNDER AND
THE CONTRACTUAL PROVI SIONS REQUIRED PURSUANT TO TH' S SECTION. ALL
CONTRACTI NG AGENCI ES SHALL COWPLY W TH THE RULES AND REGULATIONS OF THE
DEPARTMENT COF ECONOM C DEVELOPMENT AND ARE DI RECTED TO COOPERATE W TH
THE DEPARTMENT OF ECONOM C DEVELOPMENT AND TO FURNI SH TO THE DEPARTMENT
OF ECONOM C DEVELOPMENT SUCH | NFORVATI ON AND ASSI STANCE AS MAY BE
REQUI RED | N THE PERFORVANCE OF | TS FUNCTI ONS UNDER THI S SECTI ON.

(B) EACH CONTRACTI NG AGENCY SHALL PROVIDE TO PROSPECTIVE BIDDERS A
CURRENT COPY OF THE DI RECTORY OF CERTI FI ED BUSI NESS ENTERPRI SES, AND A
COPY OF THE REGULATI ONS REQUI RED PURSUANT TO SUBDIVISION FOUR OF THI'S
SECTI ON AT THE TI ME BI DS OR PROPCSALS ARE SOLI CI TED.

(© EACH CONTRACTI NG AGENCY SHALL REPCORT TO THE DEPARTMENT OF ECONOM C
DEVELOPMENT W TH RESPECT TO ACTI VI TI ES UNDERTAKEN TO PROMOTE EMPLOYMENT
OF INDI VI DUALS W TH DI SABI LI TI ES AND PROMOTE AND | NCREASE PARTI Cl PATI ON
BY CERTIFIED BUSINESSES WTH RESPECT TO STATE CONTRACTS AND SUBCON-
TRACTS. SUCH REPORTS SHALL BE SUBM TTED PERI ODI CALLY, BUT NOI' LESS
FREQUENTLY THAN ANNUALLY, AS REQUI RED BY THE COWM SSI ONER OF ECONOM C
DEVELOPMENT, AND SHALL | NCLUDE SUCH | NFORMATI ON AS | S NECESSARY FOR THE
COW SSI ONER  OF ECONOM C DEVELOPMENT TO DETERM NE WHETHER THE CONTRACT-
| NG AGENCY AND CONTRACTOR HAVE COWPLIED WTH THE PURPCSES OF THI' S
SECTI ON, | NCLUDI NG W THOUT LI M TATI ON, A SUMWARY OF ALL WAI VERS OF THE
REQUI REMENTS OF SUBDIVISION FOUR OF THI S SECTION ALLONED BY THE
CONTRACTI NG AGENCY DURI NG THE PERI CD COVERED BY THE REPORT, | NCLUDI NG A
DESCRI PTI ON OF THE BASI S OF THE WAI VER REQUEST AND THE RATIONALE FOR
GRANTI NG ANY SUCH WAl VER.

(D) EACH AGENCY SHALL I NCLUDE IN I TS ANNUAL REPORT TO THE GOVERNOR AND
LEG SLATURE PURSUANT TO SECTI ON ONE HUNDRED SI XTY- FOUR OF THE EXECUTI VE
LAWI TS ANNUAL GOALS FOR CONTRACTS W TH QUALI FI ED BUSI NESS ENTERPRI SES,
THE NUMBER OF ACTUAL CONTRACTS | SSUED TO QUALI FI ED BUSI NESS ENTERPRI SES;
AND A SUWARY OF ALL WAI VERS OF THE REQUI REMENTS OF SUBDI VI SI ON FOUR OF
TH' S SECTI ON ALLOWED BY THE REPORTI NG AGENCY DURI NG THE PRECEDI NG YEAR,
I NCLUDING A DESCRIPTION OF THE BASIS OF THE WAl VER REQUEST AND THE
RATI ONALE FOR GRANTI NG SUCH WAI VER.

7. ENFORCEMENT. UPON RECElI PT BY THE COW SSI ONER OF ECONOM C  DEVELOP-
MENT OF A COVWPLAINT BY A CONTRACTI NG AGENCY THAT A CONTRACTOR HAS
VI OLATED THE PROVI SI ONS OF A STATE CONTRACT WH CH HAVE BEEN | NCLUDED TO
COWLY WTH THE PROVISIONS OF TH S SECTION OR OF A CONTRACTOR THAT A
CONTRACTI NG AGENCY HAS VI OLATED SUCH PROVI SI ONS OR HAS FAI LED OR REFUSED
TO | SSUE A WAl VER VHERE ONE HAS BEEN APPLI ED FOR PURSUANT TO SUBDI VI SI ON
FOUR OF THI S SECTI ON OR HAS DENI ED SUCH APPLI CATI ON, THE COWM SSI ONER OF
ECONOM C DEVELOPMENT SHALL ATTEMPT TO RESOLVE THE MATTER G VING RISE TO
SUCH COVPLAI NT. | F EFFORTS TO RESOLVE SUCH MATTER TO THE SATI SFACTI ON OF
ALL PARTI ES ARE UNSUCCESSFUL, THE COW SSI ONER OF ECONOM C DEVELOPMENT
SHALL REFER THE MATTER, WTH N TH RTY DAYS OF THE RECEIPT OF THE
COVPLAI NT, TO THE DEPARTMENT OF ECONOM C DEVELOPMENT' S HEARI NG OFFI CERS.
UPON CONCLUSI ON OF THE ADM NI STRATI VE HEARI NG, THE HEARI NG OFFI CER SHALL
SUBMT TO THE COW SSI ONER OF ECONOM C DEVELOPMENT H' S OR HER DECI SI ON
REGARDI NG THE ALLEGED VI OLATION OF THE CONTRACT AND RECOMVENDATI ONS
REGARDI NG THE | MPGSI TI ON OF SANCTI ONS, FI NES OR PENALTI ES. THE COW S-
SI ONER OF ECONOM C DEVELOPMENT, W THI N TEN DAYS OF RECEI PT OF THE DECI -
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SION, SHALL FILE A DETERM NATI ON OF SUCH MATTER AND SHALL CAUSE A COPY
OF SUCH DETERM NATI ON ALONG WTH A COPY OF THHS ARTICLE TO BE SERVED
UPON THE CONTRACTOR BY PERSONAL SERVI CE OR BY CERTI FI ED MAI L, RETURN
RECEI PT REQUESTED. THE DECI SI ON OF THE HEARI NG OFFI CER SHALL BE FI NAL
AND MAY ONLY BE VACATED OR MODI FI ED AS PROVI DED | N ARTI CLE SEVENTY- El GHT
OF THE Cl VIL PRACTI CE LAW AND RULES UPON AN APPLI CATI ON MADE WTHI N THE
TI ME PROVI DED BY SUCH ARTI CLE. THE DETERM NATI ON OF THE COWM SSI ONER OF
ECONOM C DEVELOPMENT AS TO THE | MPCSI TION OF ANY FINES, SANCTIONS OR
PENALTIES SHALL BE REVI EWABLE PURSUANT TO ARTI CLE SEVENTY-El GHT OF THE
ClVIL PRACTI CE LAW AND RULES. THE PENALTI ES | MPOSED FOR ANY VI CLATI ON
VH CH |IS PREM SED UPON EI THER A FRAUDULENT OR | NTENTI ONAL M SREPRESEN-
TATI ON BY THE CONTRACTOR OR THE CONTRACTOR' S WLLFUL AND | NTENTI ONAL
DI SREGARD OF THE EMPLOYEE PARTI Cl PATI ON REQUI REMENT | NCLUDED I N THE
CONTRACT MAY | NCLUDE A DETERM NATI ON THAT THE CONTRACTOR SHALL BE | NELI -
G BLE TO SUBM T A BID TO ANY CONTRACTI NG AGENCY OR BE AWARDED ANY SUCH
CONTRACT FOR A PERI OD NOT TO EXCEED ONE YEAR FOLLOW NG THE FI NAL DETER-
M NATI ON; PROVI DED HONEVER, | F A CONTRACTOR HAS PREVI QUSLY BEEN DETER-
MNED TO BE INELIGBLE TO SUBM T A Bl D PURSUANT TO THI S SECTI ON, THE
PENALTI ES | MPOSED FOR ANY SUBSEQUENT VI OLATI ON, | F SUCH VI OLATI ON OCCURS
W THI N FI VE YEARS OF THE FI RST VI OLATI ON, MAY | NCLUDE A DETERM NATI ON
THAT THE CONTRACTOR SHALL BE I NELI G BLE TO SUBM T A BI D TO ANY CONTRACT-
NG AGENCY OR BE AWARDED ANY SUCH CONTRACT FOR A PERI OD NOT TO EXCEED
FI VE YEARS FOLLOWN NG THE FI NAL DETERM NATI ON. THE DEPARTMENT OF ECONOM C
DEVELOPMENT SHALL MAI NTAIN A WEBSI TE LI STI NG ALL CONTRACTORS THAT HAVE
BEEN DEEMED | NELI G BLE TO SUBM T A Bl D PURSUANT TO THI S SECTI ON AND THE
DATE AFTER WHI CH EACH CONTRACTOR SHALL ONCE AGAIN BECOVE ELIABLE TO
SUBM T BI DS.

S 2. This act shall take effect on the one hundred eightieth day after
it shall have beconme a |law, provided however that the comm ssioner of
econoni ¢ devel opnent is authorized to pronulgate any and all rules and
regul ati ons and take any ot her measures necessary to inplenment this act
on its effective date.



