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STATE OF NEW YORK

1455
2015- 2016 Regul ar Sessi ons
I N SENATE
January 12, 2015

Introduced by Sen. GOLDEN -- read twi ce and ordered printed, and when
printed to be conmmitted to the Conmittee on Finance

AN ACT to anend the executive law, in relation to establishing the state
sexual offense forensic evidence index and the processing of evidence
rel ated to sexual offenses

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subdivisions 2 and 9 of section 995 of the executive |aw,
as added by chapter 737 of +the laws of 1994, are anended and a new
subdivision 11 is added to read as foll ows:

2. For purposes of forensic DNA analysis, the term"forensic DNA | abo-
ratory” shall nean any forensic |aboratory operated by the state or unit
of local government, that perforns forensic DNA testing on crine scenes,
FORENSI C TESTI NG ON EVI DENCE OF SEXUAL OFFENSES or nmaterials derived
from the human body for use as evidence in a crimnal proceeding or for
pur poses of identification and the term "forensic DNA testing"” shal
nmean any test that enploys techniques to exam ne deoxyri bonucleic acid
(DNA) derived fromthe human body for the purpose of providing inform-
tion to resolve issues of identification. Regulation pursuant to this
article shall not include DNA testing on materials derived from the
human body pursuant to title five of article five of the public health
| aw for the purpose of determ ning a person's genetic disease or nedica
condition and shall not include a | aboratory operated by the federa
gover nnent .

9. "DNA subcommittee" shall nean the subcomm ttee on forensic DNA
| aboratories and forensic DNA AND SEXUAL OFFENSE FORENSI C EVI DENCE t est -
i ng established pursuant to subdivision thirteen of section nine hundred
ninety-five-b of this article.

11. " STATE SEXUAL OFFENSE FORENSI C EVI DENCE | NDEX" MEANS THE SEXUAL
OFFENSE FORENSI C EVI DENCE RECORD SYSTEM FOR NEW YORK ESTABLI SHED PURSU-
ANT TO THI S ARTI CLE

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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S 2. Paragraph (b) of subdivision 2 of section 995-b of the executive
| aw, as added by chapter 737 of the laws of 1994, is anended to read as
fol | ows:

(b) ensure that forensic anal yses, including forensic DNA testing AND
SEXUAL OFFENSE FORENSI C EVI DENCE TESTING are perforned in accordance
with the highest scientific standards practicabl e;

S 3. Subdivisions 7, 9, 10, 11, 12 and 13 of section 995-b of the
executive |law, as added by chapter 737 of the laws of 1994 and paragraph
(a) of subdivision 13 as anended by chapter 560 of the |aws of 1999, are
amended to read as foll ows:

7. The conmm ssion and DNA subconmittee may establish, appoint, and set
terms of nmenbers to as many advisory councils as it deens necessary to
provi de specialized expertise to the conmssion with respect to new
forensic technol ogies including DNA testing nethodol ogies AND SEXUAL
OFFENSE FORENSI C EVI DENCE TESTI NG METHODOLOQ ES.

9. After reviewing recomendations from the division of crimna
justice services, the comm ssion, in consultation with the DNA subcom
mttee, shall promulgate a policy for the establishnent and operati on of
a DNA identification index AND A SEXUAL OFFENSE FORENSI C EVI DENCE | NDEX
consistent with the operational requirements and capabilities of the
division of <crimnal justice services. Such policy shall address the
foll owi ng issues:

(a) the forensic DNA net hodol ogy or nethodologies to be wutilized in
conpi ling the [index] | NDICES;

(b) procedures for assuring that the state DNA identification index
[contains] AND THE STATE SEXUAL OFFENSE FORENSI C EVI DENCE | NDEX CONTAIN
the foll owi ng saf eguards:

(i) that any records maintained as part of such [an index] |NDI CES are
accurate and conpl et e;

(ii) that effective software and hardware designs are instituted with
security features to prevent unauthorized access to such records;

(ii1) that periodic audits will be conducted to ensure that no illega
di scl osures of such records have taken pl ace;

(iv) that access to record information system facilities, systens
operating environnents, data file contents whether while in use or when
stored in a nedia library is restricted to authorized personnel only;

(v) that operation prograns are wused that wll prohibit inquiry,
record wupdates, or destruction of records fromany source other than an
aut hori zed source of inquiry, update, or destruction of records;

(vi) that operational prograns are used to detect and store for the
out put of authorized enployees only all unauthorized attenpts to pene-
trate the state DNA identification index AND THE STATE SEXUAL OFFENSE
FORENSI C EVI DENCE | NDEX;

(vii) that adequate and timely procedures exist to insure that any
subject of the state DNA identification index AND THE STATE SEXUAL
OFFENSE FORENSI C EVI DENCE | NDEX has the right of access to and revi ew of
records relating to such individual contained in such [index] |ND CES
for the purpose of ascertaining their accuracy and conpl et eness, i ncl ud-
i ng procedures for review of information maintai ned about such individ-
uals and adm nistrative review (including procedures for adm nistrative
appeal ) and the necessary docunentation to denonstrate that the inform-
tion is inaccurate or inconplete;

(viii) that access to the [index] INDICES will be granted to an agency
authorized by this article to have such access only pursuant to a wit-
ten wuse and dissem nation agreenent, a copy of which is filed with the
commi ssi on, which agreenent sets forth the specific procedures by which
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such agency shall inplenment the provisions of subparagraphs (i) through
(vii) of this paragraph, as applicable, and which agreenent specifically
prohi bits the redisclosure by such agency of any information obtained
from the DNA identification index AND THE STATE SEXUAL OFFENSE FORENSI C
EVI DENCE | NDEX; and

(i x) such policy shall provide for the mutual exchange, use and stor-
age of DNA records with the systemof DNA identification utilized by the
federal bureau of investigation provided that the comm ssion detern nes
t hat such exchange, use and storage are consistent with the provisions
of this article and applicable provisions of |aw

10. Review, and if necessary, recomend nodifications to, a plan for
i npl enentation of the DNA identification index AND THE STATE SEXUAL
OFFENSE FORENSI C EVI DENCE | NDEX submitted by the comm ssioner of crim -
nal justice services pursuant to section nine hundred ninety-five-c of
this article.

11. Upon the recommendati on of the DNA subconmittee established pursu-
ant to subdivision thirteen of this section, the conm ssion shall desig-
nate one or nore approved net hodol ogi es for the performance of forensic
DNA testing AND SEXUAL ASSAULT FORENSI C EVI DENCE, and shall review and
act wupon applications by forensic DNA |aboratories for approval to
perform forensic DNA testing.

12. Pronul gate standards for a determ nation of a natch between the
DNA records contained in the state DNA identification index AND THE
STATE SEXUAL OFFENSE FORENSI C EVIDENCE INDEX and a DNA record of a
person submitted for conparison therewth.

13. (a) The comm ssion shall establish a subcomrittee on forensic DNA
| aboratories and forensic DNA AND SEXUAL OFFENSE FORENSI C EVI DENCE t est -
ing. The <chair of the subcommttee shall be appointed by the chair of
the conm ssion. The chair of the subcommittee shall appoint six other
menbers to the subcommittee, one of whom shall represent the discipline
of nol ecul ar bi ol ogy and be appointed upon the reconmendation of the
commi ssioner of the departnent of health, one of whom shall represent
the discipline of popul ation genetics and be appoi nted upon the recom
nmendation of the comm ssioner of the departnment of health, one of whom
shall be representative of the discipline of |aboratory standards and
qual ity assurance regulation and nonitoring and be appoi nted upon the
recommendati on of the comm ssioner of the departnment of health, one of
whom shal | be a forensic scientist and be appoi nted upon the recommenda-
tion of the conm ssioner of the departnent of health, one of whom shal
be representative of the discipline of population genetics and be
appoi nted wupon the recomendation of the conm ssioner of crimna
justice services and one of whom shall be representative of the disci-
pline of forensic science and be appoi nted upon the recommendati on of
the conm ssioner of crimnal justice services. Mnbers of the DNA
subcomm ttee shall serve for three year ternms and be subject to the
conditions of service specified in section nine hundred ninety-five-a of
this article.

(b) The DNA subcommittee shall assess and evaluate all DNA AND SEXUAL
OFFENSE FORENSI C EVI DENCE rmet hodol ogi es proposed to be used for forensic
anal ysis, and nake reports and recomendati ons to the conmi ssion as it
deens necessary. The DNA subcomm ttee shall make bi ndi ng recommendati ons
for adoption by the comm ssion addressing mninmum scientific standards
to be wutilized in conducting forensic DNA AND SEXUAL OFFENSE FORENSI C
EVI DENCE anal ysis including, but not limted to, exam nation of speci-
nmens, popul ati on studi es and net hods enpl oyed to determ ne probabilities
and interpret test results. The DNA subcommttee may require a denon-
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stration by an independent |aboratory of any proposed forensic DNA OR
SEXUAL OFFENSE FORENSI C EVI DENCE t esting net hodol ogy proposed to be used
by a forensic |aboratory.

(c) The DNA subconmittee shall nmake binding recommendations for
adoption by the conm ssion with regard to an accreditation program for
| aborat ori es performng forensic DNA AND SEXUAL OFFENSE FORENSIC
EVI DENCE testing in accordance with the provisions of the state adm ni s-
trative procedure act. Such recommendations shall include the adoption
and i mpl enent ati on of internal and external proficiency testing
programs, including, if possible, a blind external proficiency testing
program for forensic |aboratories perfornm ng forensic DNA AND SEXUAL
OFFENSE FORENSI C EVIDENCE testing. The DNA subcommittee shall also
provi de the commission with a |list of accepted proficiency testers.

(d) The DNA subconmttee shall be authorized to advise the conm ssion
on any other matters regarding the inplenentation of scientific controls
and quality assurance procedures for the perfornmance of forensic DNA AND
SEXUAL OFFENSE FORENSIC EVIDENCE testing, or on any other mtters
referred to it by the comm ssion.

S 4. Section 995-d of the executive |law, as added by chapter 737 of
the | aws of 1994 and subdivision 2 as anended by chapter 560 of the |aws
of 1999, is anended to read as foll ows:

S 995-d. Confidentiality. 1. Al records, findings, reports, and
results of DNA AND SEXUAL OFFENSE FORENSI C EVI DENCE testing perforned on
any person shall be confidential and may not be disclosed or redisclosed
wi thout the consent of the subject of such DNA OR SEXUAL OFFENSE FOREN-
SI C EVIDENCE testing. Such records, findings, reports and results shal
not be released to insurance conpanies, enployers or potential enploy-
ers, health providers, enploynent screening or personnel conpanies,
agencies, or services, private investigation services, and nay not be
di scl osed in response to a subpoena or other conpul sory |egal process or
warrant, or upon request or order of any agency, authority, division,
of fice, corporation, partnership, or any other private or public entity
or person, except that nothing contained herein shall prohibit disclo-
sure in response to a subpoena issued on behalf of the subject of such
DNA OR SEXUAL OFFENSE FORENSI C EVI DENCE record or on behalf of a party
in a civil proceeding where the subject of such DNA OR SEXUAL OFFENSE
FORENSI C EVI DENCE record has put such record in issue.

2. Notwi thstandi ng the provisions of subdivision one of this section,
records, findings, reports, and results of DNA testing, other than a DNA
record maintained in the state DNA identification index, my be
di sclosed in a crimnal proceeding to the court, the prosecution, and
the defense pursuant to a witten request on a form prescribed by the
comm ssioner of the division of crimnal justice services. Not wi t h-
standing the provisions of subdivision one of this section, a DNA OR
SEXUAL OFFENSE FORENSI C EVI DENCE record maintained in the state DNA
identification index my be disclosed pursuant to section nine hundred
ninety-five-c of this article.

S 5. Section 995-e of the executive |aw, as added by chapter 737 of
the laws of 1994, is anended to read as foll ows:

S 995-e. Applicability. This article shall not apply to a forensic DNA
| aboratory operated by any agency of the federal governnent, or to any
forensic DNA test OR SEXUAL OFFENSE FORENSI C EVI DENCE TEST perforned by
any such federal |aboratory.

S 6. Section 995-f of the executive |aw, as amended by chapter 560 of
the laws of 1999, is anended to read as foll ows:
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S 995-f. Penalties. Any person who (a) intentionally discloses a DNA
record, [or] the results of a forensic DNA test or analysis, OR THE
RESULT OF A SEXUAL OFFENSE FORENSI C EVIDENCE TEST OF ANALYSIS, to an
i ndi vidual or agency other than one authorized to have access to such
records pursuant to this article or (b) intentionally uses or receives
DNA records, [or] the results of a forensic DNA test or analysis, OR THE
RESULTS OF A SEXUAL OFFENSE FORENSI C EVIDENCE TEST OF ANALYSIS, for
pur poses other than those authorized pursuant to this article or (c) any
person who knowi ngly tanpers or attenpts to tanper with any DNA sanpl e
[or], the collection container OR SEXUAL OFFENSE FORENSIC EVI DENCE
SAMPLE wi thout |awful authority shall be guilty of a class E felony.

S 7. The executive law is anmended by adding a new section 995-g to
read as foll ows:

S 995-G STATE SEXUAL OFFENSE FORENSI C EVI DENCE | NDEX. 1. FOLLOW NG
THE PROMULGATION OF A POLICY BY THE COW SSI ON PURSUANT TO SUBDI VI SI ON
NI NE OF SECTI ON NI NE HUNDRED NI NETY-FI VE-B OF TH S ARTICLE, THE COW S-
SIONER OF CRIM NAL JUSTICE SERVI CES | S AUTHORI ZED TO PROMULGATE A PLAN
FOR THE ESTABLI SHVENT OF A COVWPUTERI ZED STATE SEXUAL OFFENSE FORENSIC
EVI DENCE | NDEX W THI N THE DI VI SI ON OF CRI M NAL JUSTI CE SERVI CES.

2. FOLLOW NG THE REVI EW AND APPROVAL OF THE PLAN BY THE DNA SUBCOWM T-
TEE AND THE COWM SSI ON AND THE FI LI NG OF SUCH PLAN W TH THE SPEAKER OF
THE ASSEMBLY AND THE TEMPORARY PRESI DENT OF THE SENATE, THE COWM SSI ONER
OF CRIM NAL JUSTI CE SERVI CES | S HEREBY AUTHORI ZED TO ESTABLI SH A COVPUT-
ERI ZED STATE SEXUAL OFFENSE FORENSI C EVIDENCE | NDEX PURSUANT TO THE
PROVI SIONS OF THI' S ARTI CLE.

3. ANY FORENSI C EVI DENCE COLLECTED OR OBTAI NED | N CONNECTI ON W TH THE
| NVESTI GATI ON OF A CRIME OR OFFENSE CONTAINED IN ARTICLE ONE HUNDRED
TH RTY OF THE PENAL LAW MJST BE | NCLUDED | N THE STATE SEXUAL OFFENSE
FORENSI C EVI DENCE | NDEX PURSUANT TO THI S ARTI CLE.

4. THE SEXUAL OFFENSE FORENSI C EVI DENCE SHALL BE COLLECTED, STORED AND
FORWARDED TO ANY FORENSI C DNA LABORATORY VWHI CH HAS BEEN AUTHORI ZED BY
THE COW SSION TO PERFORM SEXUAL OFFENSE FORENSI C EVI DENCE TESTI NG AND
ANALYSI S FOR | NCLUSI ON I N THE STATE SEXUAL OFFENSE FORENSI C EVI DENCE
| NDEX. SUCH LABORATORY SHALL PERFORM THE REQUI SI TE TESTI NG AND ANALYSI S
W THI N TEN BUSI NESS DAYS OF COLLECTI ON, AND FORWARD THE RESULTI NG SEXUAL
OFFENSE FORENSI C EVI DENCE RECORD TO THE STATE SEXUAL OFFENSE FORENSI C
EVIDENCE |INDEX IN ACCORDANCE W TH THE REGULATI ONS OF THE DI VI SI ON OF
CRI M NAL JUSTI CE SERVI CES.

5. SEXUAL OFFENSE FORENSI C EVI DENCE THAT HAS BEEN BACKLOGGED SHALL BE
FORWARDED TO ANY FORENSI C DNA LABORATORY WHI CH HAS BEEN AUTHORI ZED BY
THE COVMM SSI ON TO PERFORM SEXUAL OFFENSE FORENSI C EVI DENCE TESTI NG AND
ANALYSI S FOR THE | NCLUSI ON I N THE STATE SEXUAL OFFENSE FORENSI C EVI DENCE
I NDEX BY AUGUST FIRST, TWO THOUSAND S| XTEEN. SUCH LABORATORY SHALL
PERFORM THE REQUI SI TE TESTI NG AND ANALYSIS WTH N ONE HUNDRED TWENTY
DAYS OF RECEI PT OF THE SEXUAL OFFENSE FORENSI C EVI DENCE AND FORWARD THE
RESULTI NG SEXUAL OFFENSE FORENSI C EVI DENCE RECORD TO THE STATE SEXUAL
OFFENSE FORENSI C EVIDENCE | NDEX | N ACCORDANCE W TH THE REGULATI ONS OF
THE DI VI SION OF CRI M NAL JUSTI CE SERVI CES.

6. SEXUAL OFFENSE FORENSI C EVI DENCE RECORDS CONTAINED IN THE STATE
SEXUAL OFFENSE FORENSI C EVI DENCE | NDEX SHALL BE RELEASED ONLY FOR THE
FOLLOW NG PURPCSES:

(A) TO A FEDERAL LAW ENFORCEMENT AGENCY, OR TO A STATE OR LOCAL LAW
ENFORCEMENT AGENCY OR DI STRICT ATTORNEY' S OFFI CE FOR LAW ENFORCEMENT
| DENTI FI CATI ON PURPOSES | N CONNECTION WTH THE | NVESTI GATION OF THE
COW SSI ON OF ONE OR MORE CRI MES, PROVI DED THAT THERE EXI STS BETWEEN THE
DIVISION AND SUCH AGENCY A WRITTEN AGREEMENT GOVERNI NG THE USE AND
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DI SSEM NATI ON OF SUCH SEXUAL OFFENSE FORENSIC EVIDENCE RECORDS |IN
ACCORDANCE W TH THE PROVI SIONS OF THI S ARTI CLE; OR

(B) FOR CRI M NAL DEFENSE PURPCSES, TO A DEFENDANT OR HI' S OR HER REPRE-
SENTATI VE, WHO SHALL ALSO HAVE ACCESS TO SAMPLES AND ANALYSES PERFORMED
| N CONNECTI ON W TH THE CASE | N WH CH SUCH DEFENDANT | S CHARGED.

7. REQUESTS FOR SEXUAL OFFENSE FORENSI C EVI DENCE RECORDS MJST BE |IN
WRITING OR IN A FORM PRESCRI BED BY THE DI VI SI ON AUTHORI ZED BY THE
REQUESTI NG PARTY, AND, OTHER THAN A REQUEST PURSUANT TO PARAGRAPH (B) OF
SUBDI VI SION SI X OF TH' S SECTI ON, MAI NTAI NED ON FI LE AT THE STATE SEXUAL
OFFENSE FORENSI C EVI DENCE | NDEX | N ACCORDANCE W TH RULES AND REGULATI ONS
PROMULGATED BY THE COW SSIONER OF THE DI VISION OF CRI M NAL JUSTI CE
SERVI CES.

8. THE DEFENDANT, | NCLUDI NG THE REPRESENTATI VE OF A DEFENDANT, IN A
CRIM NAL ACTION OR PROCEEDI NG SHALL HAVE ACCESS TO | NFORMATION | N THE
STATE SEXUAL OFFENSE FORENSI C EVI DENCE | NDEX RELATI NG TO THE NUMBER OF
REQUESTS PREVI QUSLY MADE FOR A COVPARI SON SEARCH AND THE NAME AND | DEN-
TITY OF ANY REQUESTI NG PARTY.

S 8. This act shall take effect June 1, 2016.



