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STATE OF NEW YORK
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January 7, 2015

I ntroduced by Sens. SQUADRON, ESPAILLAT, HAM LTON, HASSELL- THOVPSON,
HOYLMAN, MONTGOMERY, PARKER, PERKINS, RIVERA, SERRANO -- read twice
and ordered printed, and when printed to be commtted to the Commttee
on Codes -- conmittee discharged, bill amended, ordered reprinted as
anended and reconmitted to said comittee -- reconmmitted to the
Committee on Codes in accordance with Senate Rule 6, sec. 8 -- commit-
tee discharged, bill amended, ordered reprinted as anmended and recom
mtted to said commttee

AN ACT to anend the penal law, in relation to de-crimnalizing the
per sonal possession of marihuana; to anend the crimnal procedure |aw,
in relation to certain pleas; and to anend the |legislative law, in
relation to specifying requirements with respect to bills affecting
the penal | aw

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. This act shall be known and may be cited as the "fairness
and equity act".

S 2. Subdivisions 5 and 6 of section 1.05 of the penal |aw, subdivi-
sion 5 as anmended by chapter 612 of the |laws of 1982 and subdivision 6
as anended by chapter 98 of the | aws of 2006, are anmended to read as
fol | ows:

5. To provide for an appropriate public response to particular
of fenses, including consideration of the consequences of the offense for
the victim including the victims fanmly, and the community; [and]

6. TO ENSURE THAT LAWS ARE ENFORCED EQUALLY AND FAI RLY AND DO NOT
RESULT I N A DI SPARATE | MPACT ON PECPLE BECAUSE OF THEI R RACE OR ETHNI CI -
TY; AND

7. To insure the public safety by preventing the conm ssion of
of fenses through the deterrent influence of the sentences authorized,
the rehabilitation of those convicted, the pronotion of their successful

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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and productive reentry and reintegration into society, and their
confi nenent when required in the interests of public protection.

S 3. Section 221.05 of the penal |aw, as added by chapter 360 of the
| aws of 1977, is anended to read as foll ows:

S 221.05 Unl awmful possessi on of mari huana.

A person is guilty of unlawful possession of mari huana when he know
ingly and unlawful |y possesses nari huana AND SUCH MARI HUANA | S BURNI NG

Unl awful possession of marihuana is a violation punishable only by a
fine of not nore than one hundred doll ars. [However, where the defendant
has previously been convicted of an offense defined in this article or
article 220 of this chapter, comnmtted within the three years i medi at e-
ly preceding such violation, it shall be punishable (a) only by a fine
of not nore than two hundred dollars, if the defendant was previously
convi cted of one such offense commtted during such period, and (b) by a
fine of not nore than two hundred fifty dollars or a termof inprison-
ment not in excess of fifteen days or both, if the defendant was previ-
ously convicted of two such offenses committed during such period.]

S 4. Section 221.10 of the penal |aw, as anended by chapter 265 of the
laws of 1979, subdivision 2 as anmended by chapter 75 of the | aws of
1995, is amended to read as foll ows:

S 221.10 Crimnal possession of marihuana in the fifth degree.

A person is guilty of crimnal possession of marihuana in the fifth
degree when he know ngly and unl awful |l y possesses]:

1. marihuana in a public place, as defined in section 240.00 of this
chapter, and such mari huana is burning or open to public view or

2.] one or nore preparations, conpounds, mxtures or substances
containing marihuana and the preparations, conpounds, m xtures or
substances are of an aggregate wei ght of nore than twenty-five grans.

Crim nal possession of marihuana in the fifth degree is a class B
m sdeneanor.

S 5. Subdivision 1 of section 170.56 of the crimnal procedure |aw, as
anended by chapter 360 of the laws of 1977, is anmended to read as
fol | ows:

1. Upon or after arraignment in a local crimnal court upon an infor-
mation, a prosecutor's information or a m sdeneanor conplaint, where the
sol e remai ning count or counts charge a violation or violations of
section 221.05, 221.10, 221.15, 221.35 or 221.40 of the penal |aw and
before the entry of a plea of guilty thereto or commencenent of a tria
thereof, the court, upon notion of a defendant, may order that al
proceedi ngs be suspended and the action adjourned in contenplation of
di sm ssal, or upon a finding that adjournnent would not be necessary or
appropriate and the setting forth in the record of the reasons for such
findings, may dismiss in furtherance of justice the accusatory instru-
ment; provided, however, that the court nay not order such adjournnent
in contenplation of dismssal or dismss the accusatory instrunment if:
(a) the defendant has previously been granted such adjournment in
contenpl ation of dism ssal, or (b) the defendant has previously been
granted a dismssal under this section, or (c) the defendant has previ-
ously been convicted of any offense involving controll ed substances, or
(d) the defendant has previously been convicted of a crine and the
district attorney does not consent or (e) the defendant has previously
been adjudicated a youthful offender on the basis of any act or acts
i nvol ving control |l ed substances and the district attorney does not
consent. NOTW THSTANDI NG THE LI M TATI ONS SET FORTH I N THI S SUBDI VI SI ON
THE COURT MAY ORDER THAT ALL PROCEEDI NGS BE SUSPENDED AND THE ACTION
ADJOURNED | N CONTEMPLATI ON OF DI SM SSAL BASED UPON A FI NDI NG OF EXCEP-
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TI ONAL Cl RCUMSTANCES. FOR PURPCSES OF THI'S SUBDI VI SI ON, EXCEPTI ONAL
Cl RCUMBTANCES EXI ST WHEN, REGARDLESS OF THE ULTI MATE DI SPCSI TI ON OF THE
CASE, THE ENTRY OF A PLEA OF QU LTY IS LIKELY TO RESULT I N SEVERE COLLA-
TERAL CONSEQUENCES, |INCLUDING BUT NOT LIMTED TO THOSE THAT COULD
LEAVE A NONCI TI ZEN | NADM SSI BLE OR DEPORTABLE FROM THE UNI TED STATES.

S 6. Paragraphs (h) and (i) of subdivision 1 of section 440.10 of the
crimnal procedure |aw, paragraph (h) as anended by chapter 332 of the
| aws of 2010 and paragraph (i) as anmended by chapter 368 of the |aws of
2015, are anmended and a new paragraph (j) is added to read as foll ows:

(h) The judgnment was obtained in violation of a right of the defendant
under the constitution of this state or of the United States; [or]

(i) The judgnent is a conviction where the arresting charge was under
section 240.37 (loitering for the purpose of engaging in a prostitution
of fense, provided that the defendant was not alleged to be loitering for
the purpose of patronizing a person for prostitution or pronoting pros-
titution) or 230.00 (prostitution) or 230.03 (prostitutionin a schoo
zone) of the penal law, and the defendant's participation in the offense
was a result of having been a victimof sex trafficking under section
230. 34 of the penal law, |abor trafficking under section 135.35 of the
penal |aw, aggravated |abor trafficking under section 135.37 of the
penal |aw, conpelling prostitution under section 230.33 of the pena
law, or trafficking in persons under the Trafficking Victins Protection
Act (United States Code, title 22, chapter 78); provided that

(i) a notion under this paragraph shall be made with due diligence,
after the defendant has ceased to be a victimof such trafficking or
conpel ling prostitution crine or has sought services for victins of such
trafficking or conpelling prostitution crine, subject to reasonable
concerns for the safety of the defendant, famly nmenbers of the defend-
ant, or other victinms of such trafficking or conpelling prostitution
crime that may be |jeopardized by the bringing of such notion, or for
ot her reasons consistent with the purpose of this paragraph; and

(ii) official docunentation of the defendant's status as a victim of
trafficking, conpelling prostitution or trafficking in persons at the
time of the offense froma federal, state or |ocal government agency
shall create a presunption that the defendant's participation in the
of fense was a result of having been a victimof sex trafficking, conpel-
ling prostitution or trafficking in persons, but shall not be required
for granting a notion under this paragraph[.]; OR

(J) THE JUDGVENT OCCURRED PRI OR TO THE EFFECTI VE DATE OF THI S PARA-
GRAPH AND | S A CONVI CTI ON FOR AN OFFENSE AS DEFI NED BY SECTI ON 221.10 OF
THE PENAL LAW (CRI M NAL POSSESSI ON OF MARI HUANA | N THE FI FTH DEGREE), AS
I N EFFECT PRI OR TO THE EFFECTI VE DATE OF THI S PARAGRAPH, PROVI DED THAT
THE ACCUSATORY | NSTRUMVENT THAT UNDERLI ES THE JUDGVENT DOES NOT | NCLUDE
AN ALLEGATI ON THAT THE DEFENDANT POSSESSED MORE THAN TWENTY- FI VE GRAMS
OF MARI HUANA.

S 7. Subdivision 6 of section 440.10 of the crim nal procedure |aw, as
added by chapter 332 of the laws of 2010, is amended to read as foll ows:

6. |If the court grants a notion under paragraph (i) OR PARAGRAPH (J)
of subdivision one of this section, it nust vacate the judgnent and
dism ss the accusatory instrunment, and may take such additional action
as is appropriate in the circunstances.

S 8. Paragraphs (i), (j) and (k) of subdivision 3 of section 160.50 of
the crimnal procedure |aw, paragraphs (i) and (j) as added by chapter
905 of the laws of 1977 and paragraph (k) as added by chapter 835 of the
laws of 1977 and as relettered by chapter 192 of the |aws of 1980, are
amended to read as foll ows:
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(i) prior to the filing of an accusatory instrunment in a local crim-
nal court against such person, the prosecutor elects not to prosecute
such person. In such event, the prosecutor shall serve a certification
of such disposition upon the division of crimnal justice services and
upon the appropriate police departnent or |aw enforcenent agency which,
upon recei pt thereof, shall conply with the provisions of paragraphs
(a), (b), (c) and (d) of subdivision one of this section in the sane
manner as is required thereunder with respect to an order of a court
entered pursuant to said subdivision one[.]; OR

(j) following the arrest of such person, the arresting police agency,
prior to the filing of an accusatory instrunent in a local crimna
court but subsequent to the forwarding of a copy of the fingerprints of
such person to the division of crimnal justice services, elects not to
proceed further. In such event, the head of the arresting police agency
shall serve a certification of such disposition wupon the division of
crimnal justice services which, upon receipt thereof, shall conply with
t he provisions of paragraphs (a), (b), (c) and (d) of subdivision one of
this section in the sane manner as is required thereunder with respect
to an order of a court entered pursuant to said subdivision one[.]; OR

(k) (i) The accusatory instrunent alleged a violation of article two
hundred twenty or section 240.36 of the penal law, prior to the taking
effect of article two hundred twenty-one of the penal law, or a
violation of article two hundred twenty-one of the penal law, (ii) the
sole controlled substance involved is marijuana; AND (iii) t he
conviction was only for a violation or violations[; and (iv) at |east
three years have passed since the offense occurred].

S 9. The legislative law is anended by adding a new section 52-a to
read as foll ows:

S 52-A REQU REMENT WTH RESPECT TO BILLS | NCREASI NG CORRECTI ONAL
POPULATI ONS. 1. WHENEVER A COW TTEE REPORTS A BILL FAVORABLY WHICH, |F
PASSED, WOULD | NCREASE OR DECREASE THE PRETRI AL OR SENTENCED POPULATI ON
OF CORRECTIONAL FACILITIES IN TH S STATE, A MAJORITY OF THE COW TTEE
MEMBERS VOTI NG MAY REQUEST THAT A RACI AL AND ETHNI C | MPACT STATEMENT BE
PREPARED. EACH HOUSE OF THE LEG SLATURE SHALL SEPARATELY PRESCRI BE RULES
REQUI RING RACIAL AND ETHNI C | MPACT STATEMENTS TO ACCOVPANY, ON A SEPA-
RATE FORM BI LLS AND AMENDMENTS TO BILLS AFTER SUCH BILLS HAVE BEEN
REPORTED FROM COWM TTEE. RACI AL AND ETHNI C | MPACT STATEMENTS SHALL BE
PREPARED BEFORE THE BI LL |'S CONSI DERED FOR FI NAL PASSAGE. THE STATEMENT
SHALL | NDI CATE WHETHER THE BI LL WOULD HAVE A DI SPARATE | MPACT ON THE
RACIAL AND ETHNIC COWPOSI TI ON OF THE CORRECTI ONAL FACI LI TY POPULATI ON
AND AN EXPLANATI ON OF THAT | MPACT. ANY RACI AL AND ETHNIC | MPACT STATE-
MENT PRINTED WTH OR PREPARED FOR A BILL IS SOLELY FOR THE PURPOSE OF
| NFORMATI ON, SUMVARI ZATI ON AND EXPLANATI ON FOR MEMBERS OF THE LEQ SLA-
TURE AND SHALL NOT BE CONSTRUED TO REPRESENT THE | NTENT OF THE LEG SLA-
TURE OR El THER CHAMBER THEREOF FOR ANY PURPOSE. EACH RACIAL AND ETHNIC
| MPACT STATEMENT SHALL BEAR THE FOLLOW NG DI SCLAI MER " THE FOLLOW NG
RACI AL AND ETHNI C | MPACT STATEMENT |IS PREPARED FOR THE BENEFIT OF THE
MEMBERS OF THE LEQ SLATURE, SCLELY FOR PURPCSES OF | NFORMATI ON, SUMVA-
RI ZATI ON AND EXPLANATI ON AND DOES NOT REPRESENT THE | NTENT OF THE LEQ S-
LATURE OR El THER CHAMBER THEREOF FOR ANY PURPCSE. "

2. RACI AL AND ETHNI C | MPACT STATEMENTS SHALL BE MADE AVAI LABLE TO THE
PUBLIC IN THE SAME MANNER THAT THE TEXT OF BI LLS ARE MADE AVAI LABLE TO
THE PUBLI C

S 10. This act shall take effect on the first of Novenber next
succeedi ng the date upon which it shall have becone a | aw.



