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STATE OF NEW YORK

3998--A
2015- 2016 Regul ar Sessi ons
I N SENATE
February 25, 2015

Introduced by Sens. BOYLE, ADDABBO  AVELLA, CROCI, PERALTA, ROBACH,
SAMPSON -- read twice and ordered printed, and when printed to be
conmtted to the Commttee on Consunmer Protection -- committee
di scharged, bill anended, ordered reprinted as anmended and reconmmtted
to said conmttee

AN ACT to anend the general business law, in relation to the sale of
digital electronic equipnment diagnostic and repair informtion

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Short title. This act shall be known and may be cited as
the "fair repair act".

S 2. The general business |aw is anmended by adding a new section 399-
nn to read as foll ows:

S 399-NN. SALE OF DI G TAL ELECTRONI C EQUI PMENT DI AGNOSTI C AND REPAIR
| NFORMATI ON. 1. DEFI NI TI ONS. FOR THE PURPOSES OF THI S SECTI ON, THE
FOLLOW NG TERMS SHALL HAVE THE FOLLOW NG MEANI NGS:

(A) "ORI G NAL EQUI PMENT MANUFACTURER' OR "OEM' MEANS ANY PERSON OR
BUSI NESS WHO, | N THE ORDI NARY COURSE OF | TS BUSINESS, |'S ENGAGED I N THE
BUSI NESS OF SELLI NG OR LEASI NG NEW DI G TAL ELECTRONI C EQUI PMENT OR PARTS
OF EQUI PMENT TO ANY PERSON OR BUSI NESS AND |'S ENGAGED I N THE DI AGNCSI S,
SERVI CE, MAI NTENANCE OR REPAIR OF DI d TAL ELECTRONI C EQUI PMENT OR PARTS
OF SUCH EQUI PMENT.

(B) "AUTHORI ZED REPAI R PROVI DER' MEANS A PERSON OR BUSI NESS THAT HAS
AN ARRANGEMENT FOR A DEFINITE OR | NDEFINTE PERI OD I N WHI CH AN CEM
GRANTS TO A SEPARATE BUSI NESS ORGANI ZATI ON OR | NDI VI DUAL LI CENSE TO USE
A TRADE NAME, SERVI CE MARK OR RELATED CHARACTERI STI C FOR THE PURPCSES OF
OFFERI NG REPAI R SERVI CES UNDER THE NAME OF THE OEM

(O "1 NDEPENDENT REPAI R PROVI DER' MEANS A PERSON OR BUSI NESS OPERATI NG
IN THE STATE OF NEW YORK THAT | S NOT AFFI LI ATED WTH AN CEM OR AN CEM S
AUTHORI ZED REPAI R PROVI DER, WHICH | S ENGAGED IN THE DI AGNCSI' S, SERVI CE,
MAI NTENANCE OR REPAIR OF EQUI PMENT; PROVI DED, HOWEVER, THAT, FOR THE

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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PURPCSES OF THI'S SECTION, AN OEM SHALL BE CONSIDERED AN | NDEPENDENT
REPAIR PROVIDER FOR THE PURPCSES OF THOSE | NSTANCES WHEN SUCH OEM
ENGAGES | N THE DI AGNOSI S, SERVICE, MAINTENANCE OR REPAIR OF DI G TAL
EQUI PMENT THAT |'S NOT AFFI LI ATED W TH THE OEM

(D) "OMER' MEANS A PERSON OR BUSI NESS WHO OANS OR LEASES A DI Gl TAL
ELECTRONI C PRODUCT PURCHASED OR USED | N THE STATE OF NEW YORK.

(E) "DOCUMENTATI ON' MEANS ANY MANUALS, DI AGRAMS, REPORTI NG OUTPUT, OR
SERVI CE CODE DESCRI PTI ONS PROVI DED TO THE AUTHORI ZED REPAI R PROVI DER FOR
THE PURPOSES OF EFFECTI NG REPAI R

(F) "DIG TAL ELECTRONIC EQUI PMENT" OR "EQUI PMENT" MEANS A PART OR
EQUI PMENT ORI G NALLY MANUFACTURED FOR DISTRIBUTION AND SALE IN THE
UNI TED STATES.

(G "EVBEDDED SOFTWARE' MEANS ANY PROGRAMVABLE | NSTRUCTI ONS PROVI DED
ON FI RMMRE DELI VERED W TH THE EQUI PMENT OR PART FOR THE PURPOSES OF
EQU PMENT OPERATI ON, | NCLUDING ALL RELEVANT PATCHES AND FI XES MADE BY
THE MANUFACTURER FOR THI'S PURPOSE, | NCLUDING, BUT NOT LIMTED TO SYNO
NYMS "BASIC |NTERNAL OPERATING SYSTEM', "INTERNAL OPERATI NG SYSTEM',
"MACHI NE CODE", "ASSEMBLY CODE", "ROOT CODE", AND "M CROCODE".

"DATA SECURI TY FEATURE" MEANS ANY FEATURE OF EQUI PMENT DESI GNED
FOR THE SOLE PURPCSE OF PREVENTI NG THE USE OF EQUI PMENT IN WHICH IT IS
| NSTALLED FROM STARTI NG W THOUT THE CORRECT ACTI VATI ON OR AUTHORI ZATI ON
CODE.

(1) "REMOTE DI AGNOSTICS' MEANS ANY REMOTE DATA TRANSFER FUNCTI ON
BETWEEN EQUI PMENT AND THE PROVIDER OF REPAIR SERVICES |NCLUDING FOR
PURPCSES OF REMOTE DI AGNOSTI CS, SETTI NG CONTROLS, OR LOCATI ON | DENTI FI -
CATI ON.

(J) "SERVI CE PARTS' OR "PARTS' MEANS ANY REPLACEMENT PARTS, ElI THER NEW
OR USED, MADE AVAI LABLE BY THE OEM TO THE AUTHORI ZED REPAI R PROVI DER FOR
THE PURPOSES OF EFFECTI NG REPAI R

(K) "FAIR AND REASONABLE TERMS' MEANS AN EQUI TABLE PRICE IN LIGHT OF
RELEVANT FACTORS, | NCLUDING BUT NOT LIM TED TO, THE FOLLOW NG

(1) THE NET COST TO THE AUTHORI ZED REPAI R PROVI DER FOR SI M LAR | NFOR-
MATI ON OBTAI NED FROM AN OEM LESS ANY DI SCOUNTS, REBATES, OR OTHER
| NCENTI VE PROGRANS;

(I1) THE COST TO THE OEM FOR PREPARI NG AND DI STRI BUTI NG THE | NFORMA-
TI ON, " EXCLUDI NG ANY RESEARCH AND DEVELOPMENT COSTS | NCURRED | N DESI GNI NG
AND | MPLEMENTI NG, UPGRADI NG OR ALTERI NG THE PRODUCT, BUT | NCLUDI NG AMOR-
TI ZED CAPI TAL COSTS FOR THE PREPARATI ON AND DI STRI BUTI ON OF THE | NFORMA-
TI ON,

(111) THE PRI CE CHARGED BY OTHER CEMS FOR SI M LAR | NFORMATI ON;

(1V) " THE PRI CE CHARGED BY CEMS FOR SI M LAR | NFORMATION PRIOR TO THE
LAUNCH OF OEM VEB S| TES;

THE ABILITY OF AFTERVARKET TECHNI Cl ANS OR SHOPS TO AFFORD THE
| NFORMATI ON;

(V1) THE MEANS BY WHI CH THE | NFORMATI ON | S DI STRI BUTED;

(VIT1) THE EXTENT TO WHI CH THE | NFORMATI ON | S USED, WHI CH | NCLUDES THE
NUVBER OF USERS, AND FREQUENCY, DURATI ON, AND VOLUME OF USE; AND

(VI T1) | NFLATI ON.

(L) "TRADE SECRET" MEANS ANYTHI NG TANG BLE OR | NTANG BLE OR ELECTRON
| CALLY STORED OR KEPT WH CH CONSTITUTES, REPRESENTS, EVIDENCES OR
RECORDS | NTELLECTUAL PROPERTY | NCLUDI NG SECRET OR CONFI DENTI ALLY HELD
DESI GNS, PROCESSES, PROCEDURES, FORMULAS, | NVENTI ONS OR | MPROVEMENTS, OR
SECRET OR CONFI DENTI ALLY HELD SCIENTIFIC, TECHNI CAL, MERCHANDI SI NG
PRODUCTI ON, FINANCI AL, BUSI NESS OR MANAGEMENT | NFORMATI ON, OR ANYTHI NG
W THI N THE DEFI NI TI ON OF PARAGRAPH THREE OF SECTI ON 1839 OF TITLE EI GH
TEEN OF THE UNI TED STATES CODE.
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(M "MOTOR VEH CLE" MEANS ANY VEHI CLE THAT | S DESI GNED FOR TRANSPORT-
I NG PERSONS CR PROPERTY ON A STREET OR H G-MAY AND THAT | S CERTI FI ED BY
THE MANUFACTURER UNDER ALL APPLI CABLE FEDERAL SAFETY AND EM SSI ONS STAN-
DARDS AND REQUI REMENTS FOR DI STRI BUTI ON AND SALE | N THE UNI TED STATES,
BUT EXCLUDING (1) A MOTORCYCLE, (Il) A VEH CLE WTH A GRCSS VEHI CLE
VEEI GHT OVER 14, 000 POUNDS; OR (I11) A RECREATIONAL VEH CLE OR AN AUTO
HOVE EQUI PPED FOR HABI TATI ON.

“MOTOR VEH CLE MANUFACTURER' MEANS ANY PERSON OR BUSI NESS ENGAGED
IN THE BUSI NESS OF MANUFACTURI NG OR ASSEMBLI NG NEW MOTOR VEHI CLES.

(O "MOTOR VEHI CLE DEALER' MEANS ANY PERSON OR BUSINESS WHO, IN THE
ORDI NARY COURSE OF | TS BUSI NESS, |'S ENGAGED I N THE BUSI NESS OF SELLI NG
OR LEASI NG NEW MOTOR VEHI CLES TO A PERSON OR BUSI NESS PURSUANT TO A
FRANCHI SE  AGREEMENT AND WHO HAS OBTAI NED A LI CENSE, AS REQUI RED UNDER
APPLI CABLE LAW AND | S ENGAGED I N THE DI AGNCSI S, SERVI CE, MAI NTENANCE OR
REPAI R OF MOTOR VEHI CLES OR MOTOR VEHI CLE ENG NES PURSUANT TO SAI D FRAN-
CHI SE AGREEMENT.

2. (A) FOR EQUI PMENT AND PARTS SOLD AND USED I N THI S STATE, THE OEMS
OF SUCH EQU PMENT AND PARTS (1) MAKE AVAI LABLE TO | NDEPENDENT REPAI R
PROVI DERS OR OWNERS OF PRCDUCTS MANUFACTURED BY SUCH OEM DI AGNOSTI C  AND
REPAI R | NFORVATI ON, | NCLUDI NG REPAIR TECHN CAL UPDATES, UPDATES AND
CORRECTI ONS TO EMBEDDED SOFTWARE FOR NO CHARGE OR IN THE SAME MANNER
SUCH OEM MAKES AVAI LABLE TO | TS AUTHORI ZED REPAI R PROVI DER; AND

(I'l) MAKE AVAILABLE FOR PURCHASE BY THE EQUI PMENT OMNER, HI S OR HER
AUTHORI ZED AGENT OR | NDEPENDENT REPAI R PROVI DER, PARTS, | NCLUSI VE OF ANY
UPDATES TO THE EMBEDDED SOFTWARE OF THE PARTS, UPON FAI R AND REASONABLE
TERMS. NOTHI NG IN TH' S SUBDI VI SI ON SHALL REQUI RE THE CEM TO SELL PARTS
| F THE PARTS ARE NO LONGER AVAI LABLE TO THE CEM OR THE AUTHORI ZED REPAI R
PROVI DER OF THE CEM

(B) ANY CEM THAT SELLS ANY DI AGNOSTI C, SERVI CE, OR REPAI R | NFORVATI ON
TO ANY | NDEPENDENT REPAI R PROVI DER OR TO ANY OMNER | N A FORMAT THAT | S
STANDARDI ZED W TH OTHER CEMS, AND ON TERMS AND CONDI TI ONS MORE FAVORABLE
THAN THE MANNER AND THE TERMS AND CONDI TIONS PURSUANT TO WHI CH THE
AUTHORI ZED REPAIR PROVIDER OBTAINS THE SAME Dl AGNOSTIC, SERVICE OR
REPAI R | NFORMATI ON, SHALL BE PROHI BI TED FROM REQUI RING ANY AUTHORI ZED
REPAIR PROVIDER TO CONTI NUE PURCHASI NG DI AGNCSTI C, SERVI CE, OR REPAIR
I NFORVATI ON | N A PROPRI ETARY FORVAT, UNLESS SUCH PROPRIETARY FORVAT
I NCLUDES DI AGNOSTI C, SERVI CE, OR REPAI R OPERATI ONS | NFORVATI ON OR FUNC-
TI ONALI TY THAT IS NOT AVAI LABLE I N SUCH STANDARDI ZED FORNAT.

(© EACH CEM OF EQUI PMENT SOLD OR USED I N THE STATE OF NEW YORK SHALL
MAKE AVAI LABLE FOR PURCHASE BY OANERS AND | NDEPENDENT REPAI R FACI LI TI ES
ALL DI AGNOSTI C REPAI R TOOLS | NCORPORATI NG THE SAME DI AGNCSTI C, REPAIR
AND REMOTE COMVUNI CATI ONS CAPABI LI TI ES THAT SUCH OEM MAKES AVAI LABLE TO
I TS OAN REPAI R OR ENG NEERI NG STAFF OR ANY AUTHORI ZED REPAIR PROVI DER
EACH OEM SHALL OFFER SUCH TOOLS FOR SALE TO OMNERS AND TO | NDEPENDENT
REPAI R FACI LI TI ES UPON FAI R AND REASONABLE TERNVES.

EACH CEM THAT PROVI DES DI AGNOSTI C REPAI R | NFORVATI ON  TO AFTERVARKET
TOOL, DIAGNOSTICS, OR TH RD PARTY SERVI CE | NFORMATI ON PUBLI CATI ONS AND
SYSTEMS SHALL HAVE FULLY SATI SFIED I TS OBLI GATIONS UNDER TH'S SECTI ON
AND THEREAFTER NOT BE RESPONS|I BLE FOR THE CONTENT AND FUNCTI ONALI TY OF
AFTERVARKET DI AGNOSTI C TOCOLS OR SERVI CE | NFORMATI ON SYSTENMS.

(D) OEM EQUI PMENT OR PARTS SOLD OR USED I N THE STATE OF NEW YORK FOR
THE PURPCSE OF PROVIDI NG SECURI TY-RELATED FUNCTI ONS MAY NOT EXCLUDE
DI AGNOSTI C, SERVI CE AND REPAI R | NFORVATI ON NECESSARY TO RESET A SECURI -
TY- RELATED ELECTRONI C FUNCTI ON FROM | NFORVATI ON PROVI DED TO OANERS AND
| NDEPENDENT REPAIR FACI LI TIES. | F EXCLUDED UNDER TH' S PARAGRAPH, THE
| NFORVATI ON NECESSARY TO RESET AN | MMOBI LI ZER SYSTEM OR SECURI TY- RELATED
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ELECTRONIC MODULE SHALL BE OBTAI NED BY OANERS AND | NDEPENDENT REPAI R
FACI LI TI ES THROUGH THE APPROPRI ATE SECURE DATA RELEASE SYSTEMS.

3. NOTHING IN TH'S SECTION SHALL BE CONSTRUED TO REQUI RE AN CEM TO
DI VULGE A TRADE SECRET.

4. NOTW THSTANDI NG ANY LAW RULE OR REGULATION TO THE CONTRARY, NO
PROVISION IN TH S SECTION SHALL BE READ, | NTERPRETED OR CONSTRUED TO
ABROGATE, | NTERFERE W TH, CONTRADI CT OR ALTER THE TERMS OF ANY AGREEMENT
EXECUTED AND I N FORCE BETWEEN AN AUTHORI ZED REPAI R PROVI DER AND AN CEM
I NCLUDI NG, BUT NOT LIMTED TGO, THE PERFORMANCE OR PROVI SI ON OF WARRANTY
OR RECALL REPAI R WORK BY AN AUTHORI ZED REPAI R PROVI DER ON BEHALF OF AN
CEM PURSUANT TO SUCH AUTHORI ZED REPAI R AGREEMENT; PROVI DED, HOWEVER,
THAT ANY PROVI SI ON I N SUCH AN AUTHORI ZED REPAI R AGREEMENT THAT PURPORTS
TO WAIVE, AVO D, RESTRICT OR LIMT AN CEM S COWPLI ANCE W TH THI S SECTI ON
SHALL BE VO D AND UNENFORCEABLE.

5. NOTHING IN TH'S SECTION SHALL BE CONSTRUED TO REQUI RE CEMs OR
AUTHORI ZED REPAI R PROVI DERS TO PROVI DE AN OMNER OR | NDEPENDENT REPAI R
PROVI DER ACCESS TO NON- DI AGNOSTI C AND REPAI R | NFORVATI ON PROVI DED BY AN
CEM TO AN AUTHORI ZED REPAI R PROVI DER PURSUANT TO THE TERM5S OF AN AUTHOR-
| ZI NG AGREEMENT.

6. NOTH NG IN TH' S SECTI ON SHALL APPLY TO MOTOR VEH CLE MANUFACTURERS,
ANY PRODUCT OR SERVI CE OF A MOTOR VEH CLE MANUFACTURER OR MOTOR VEH CLE
DEALERS AS DEFINED IN TH S SECTI ON.

7. (A WHENEVER THE ATTORNEY GENERAL SHALL BELI EVE FROM EVI DENCE
SATI SFACTORY TO H M THAT ANY PERSON, FI RM CORPORATI ON OR ASSCOCI ATI ON OR
AGENT OR EMPLOYEE THEREOF HAS ENGAGED IN OR |'S ABOUT TO ENGAGE I N ANY OF
THE ACTS OR PRACTICES IN VIOLATION OF THIS SECTION HE MAY BRING AN
ACTION I N THE NAVE AND ON BEHALF OF THE PEOPLE OF THE STATE OF NEW YORK
TO ENJO N SUCH UNLAWFUL ACTS OR PRACTI CES AND TO OBTAIN RESTI TUTION OF
ANY MONEYS OR PROPERTY OBTAI NED DI RECTLY OR | NDI RECTLY BY ANY SUCH ACTS
OR PRACTICES IN VIOLATION OF THIS SECTION. IN SUCH ACTION PRELI M NARY
RELI EF MAY BE GRANTED UNDER ARTI CLE SI XTY- THREE OF THE CI VI L PRACTI CE
LAW AND RULES.

(B) BEFORE ANY VI OLATION OF THI'S SECTION IS SOUGHT TO BE ENJO NED, THE
ATTORNEY CGENERAL SHALL BE REQUI RED TO G VE THE PERSON AGAI NST WHOM SUCH
PROCEEDI NG |S CONTEMPLATED NOTI CE BY CERTI FI ED MAI L AND AN OPPORTUNI TY
TO SHOW I N VRI TI NG W THI N FI VE BUSI NESS DAYS AFTER RECEI PT OF NOTI CE WHY
PROCEEDI NGS SHOULD NOT BE | NSTI TUTED AGAINST HM  UNLESS THE ATTORNEY
GENERAL SHALL FIND, [IN ANY CASE I N WH CH HE SEEKS PRELI M NARY RELI EF,
THAT TO G VE SUCH NOTI CE AND OPPORTUNI TY IS NOT I N THE PUBLI C | NTEREST.

(© I N CONNECTI ON W TH ANY PROPOSED PROCEEDI NG UNDER THI' S SECTI ON, THE
ATTORNEY GENERAL IS AUTHORI ZED TO TAKE PROOF AND MAKE A DETERM NATI ON OF
THE RELEVANT FACTS, AND TO | SSUE SUBPCENAS | N ACCORDANCE WTH THE CIVIL
PRACTI CE LAW AND RULES.

(D) TH'S SUBDI VI SI ON SHALL APPLY TO ALL ACTS OR PRACTI CES DECLARED TO
BE IN VI OLATION OF THI S SECTI ON, WHETHER OR NOT SUBJECT TO ANY OTHER LAW
OF TH S STATE, AND SHALL NOT SUPERSEDE, AMEND OR REPEAL ANY OTHER LAW OF
TH' S STATE UNDER WHI CH THE ATTORNEY GENERAL | S AUTHORI ZED TO TAKE ANY
ACTI ON OR CONDUCT ANY | NQUI RY.

(E) ANY PERSON, FIRM CORPORATI ON OR ASSOCI ATI ON OR AGENT COR EMPLOYEE
THEREOF WHO ENGAGES | N ANY OF THE ACTS OR PRACTICES TO BE [N VI OLATI ON
OF TH S SECTION SHALL BE LI ABLE TO A CIVIL PENALTY OF NOT MORE THAN FI VE
HUNDRED DOLLARS FOR EACH VI OLATI ON, WH CH SHALL ACCRUE TO THE STATE OF
NEW YORK AND MAY BE RECOVERED IN A ClVIL ACTI ON BROUGHT BY THE ATTORNEY
GENERAL.

(F) EXCEPT IN THE I NSTANCE OF A DI SPUTE ARI SI NG BETWEEN AN ORI G NAL
EQUI PMENT MANUFACTURER AND | TS AUTHORI ZED REPAIR PROVI DER RELATED TO
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El THER PARTY'S COWPLI ANCE W TH AN EXI STI NG AUTHORI ZED REPAI R AGREEMENT,
AN AUTHORI ZED REPAI R PROVI DER SHALL HAVE ALL THE RIGHTS AND REMEDI ES
PROVI DED I N THI S SECTI ON.

S 2. This act shall take effect on the sixtieth day after it shall
have becone a | aw



