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STATE OF NEW YORK

9483
I N ASSEMBLY
March 10, 2016

Introduced by M of A GUNTHER -- read once and referred to the Comit -
tee on Mental Health

AN ACT to anend the public health law, in relation to enacting the "fair
access to individualized residences (FAIR) act”

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Legislative intent. The |egislature hereby finds that many
parents and famly menbers of developnentally disabled children have
cared for their |loved ones for decades and now many of these famly
caregivers are elderly with their own age related disabilities. Increas-
ingly, they can no |onger manage the challenge of caring for an adult
child who nmay have significant and chall engi ng enoti onal and physica
needs. In fact, estinates are that approxi mately 25% of devel opnental |y

di sabled New Yorkers, or approxinmately 50,000 individuals, live with
famly caregivers who are over the age of 60. Many of these adult chil-
dren need or will soon need out of honme residential placenents for

living situations which are increasingly untenable. This situation has
reached crisis proportions. Conplicating matters is the fact that there
is a shortage of residential placenments and the process for providing
t hose placenents to those nost in need is not transparent, consistent or
uni form across the state. Residential placenents are not necessarily
al l ocated based on need. Nor does such allocation take into account the
viability of an individual's current residential situation or any recog-
nition of the |ong-standing contribution and sacrifice famly caregivers
have made caring for their |oved ones at home at consi derable savings to
the state. Instead, placenents are often allocated based on an individ-
ual's designation as a nenber of a particular class or "special popu-
| ation" of people with devel opnental disabilities.

Therefore, the state nust develop and inplenent a clear, consistent
and uniform policy for ensuring that placenments go to individuals nost
in need. This nust include recognition of the viability of an individ-

ual's living situation with a famly caregiver as well as the sacrifice
that many of these caregivers have nade for years or even decades. Fam -
lies nust regain the confidence that the means will exist so that their
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children will receive care even when they can no |onger provide it. The
| egislature finds that the adoption of this act is an inportant step
toward making this commtnent a reality.

S 2. Short title. This act shall be known and nay be cited as the
“fair access to individualized residences (FAIR) act".

S 3. The public health law is anended by addi ng a new section 207-a to
read as follows:

S 207-A. PRIORI TY PLACEMENT PROCESS FOR CERTAI N DEVELOPMENTALLY DI SA-
BLED PERSONS. THE COW SSI ONER AND THE COWM SSI ONER OF DEVELOPMENTAL
DI SABI LI TIES SHALL, | N COOPERATI ON W TH | NTERESTED PARTIES | NCLUDI NG
BUT NOT LIMTED TO FAM LY MEMBERS, SELF- ADVOCATES, PROVI DERS AND STATE
OFFI Cl ALS, DEVELOP A STATEWDE, UNFORM AND TRANSPARENT PROCESS FOR
ASSI GNI NG OQUT OF HOVE RESI DENTI AL PLACEMENTS OF DEVELOPMENTALLY DI SABLED
PERSONS ON A PRIORITY BASIS. THE PROCESS SHALL | NCLUDE THE FOLLOW NG
CRI TERI A:

1. THE EXTENT OF AN I NDI VIDUAL'S DI SABI LI TY AS MEASURED BY A UN FORM
AND RECOGNI ZED ASSESSMENT METHODOLOGY;

2. THE NATURE OF THE INDIVIDUAL'S LIVING SI TUATI ON WHI CH SHALL TAKE
| NTO ACCOUNT THE AGE AND HEALTH OF FAM LY CAREG VERS, THE ABILITY OF
FAM LY CAREG VERS TO CONTI NUE TO PROVI DE CARE, THE LENGTH OF TI ME FAM LY
CAREG VERS HAVE CARED FOR THE | NDI VI DUAL W TH DEVELOPMENTAL DI SABI LI TI ES
AT HOVE, THE INABILITY OF FAM LY CAREGQ VERS TO MANAGE THE | NDI VI DUAL' S
NEEDS, | NCLUDI NG BEHAVI ORAL NEEDS, THE LI KELI HOOD THE FAM LY CAREG VERS
WLL OR MJST ALTER THEI R LI VI NG SI TUATI ON SO THAT CONTI NUI NG CARE IS NO
LONGER PRACTI CAL, AND OTHER FACTORS RELATING TO THE ABILITY OF FAMLY
CAREG VERS TO CONTI NUE TO PROVI DE CARE; AND

3. VWHETHER AN | NDIVIDUAL IS CATEGORI ZED FOR PLACEMENT PURPCSES AS A
PRI ORI TY ONE | NDI VI DUAL AS DEFINED IN THE STATE'S HOVE AND COWMUNI TY
BASED SERVI CES WAl VER APPLI CATI ON. | NDI VI DUALS SHALL NOT AUTOVATI CALLY
BE DESI GNATED PRI ORI TY ONE BASED SOLELY ON THEIR STATUS AS A PERSON
BELONG NG TO A "SPECI AL POPULATI ON. " HOWEVER, | N THE EVENT THAT A DEVEL-
OPMENTAL DI SABILITIES REG ONAL OFFICE HAS DETERM NED THAT A PERSON
DESI GNATED AS A MEMBER OF A "SPECI AL POPULATI ON," AND THAT SUCH PERSON
MEETS THE CRITERIA FOR PRIORITY ONE, AND THAT AN EMERGENCY EXI STS, AS
DEFI NED BY SUCH WAl VER, THE DEVELOPMENTAL DI SABI LI TIES REGQ ONAL OFFI CE
MAY MAKE A REFERRAL TO A PROVI DER FOR AN EVALUATI ON AND PLACEMENT. THE
DEPARTMENT, | N CONSULTATION WTH THE OFFICE FOR PEOPLE WTH DEVELOP-
MENTAL DI SABI LI TIES, SHALL SEEK ANY NECESSARY AMENDVMVENTS TO THE STATE' S
HOVE AND COVMMUNI TY BASED SERVI CES WAI VER APPLI CATI ON TO EFFECTUATE THE
PURPCSES OF THI S SECTI ON.

S 4. The conm ssioner of health and the comm ssioner of devel opnental
di sabilities shall inplenment the provisions of this act within 120 days
of the effective date thereof.

S 5. This act shall take effect imediately.



