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STATE OF NEW YORK

5243--B
2015- 2016 Regul ar Sessi ons
I N ASSEMBLY
February 13, 2015

Introduced by M of A RODRIGUEZ -- read once and referred to the
Committee on Governnmental Operations -- commttee discharged, bill
anmended, ordered reprinted as anended and reconmitted to said commt-
tee -- again reported fromsaid conmmttee wth anmendnents, ordered
reprinted as anended and reconmtted to said comrttee

AN ACT to anend the executive law, the penal |aw and the state finance
law, in relation to mnority and women-owned busi nesses post
conpletion certification, duties of the director, the crine of schene
to defraud and creating the mnority and wonen- owned busi ness fund

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The executive law is anended by addi ng a new section 314-a
to read as foll ows:

S 314-A. POST COVPLETI ON CERTI FI CATION. THE DI RECTOR, | N COLLABORATI ON
W TH THE DI VI SION OF M NORI TY AND WOVEN' S BUSI NESS DEVELOPMENT AND THE
DEPARTMENT OF SMALL BUSINESS SERVICES, SHALL DEVELOP THE FOLLOW NG
STANDARDI ZED CERTI FI CATI ON FORMS THAT MUST BE COVPLETED UNDER PENALTY OF
PERJURY PRI OR TO THE PRI ME CONTRACTOR BEI NG PAI D:

1. CERTI FI CATI ON FROM A REPRESENTATI VE OF THE PRI ME CONTRACTOR THAT
THE MNORITY OR WOVEN- OANED BUSI NESS | N FACT PERFORMED THE SERVI CES OR
PROVI DED THE MATERI ALS THAT THEY WERE CONTRACTED TO PERFORM OR PROVI DE;
AND

2. CERTI FI CATI ON FROM A REPRESENTATI VE OF THE M NORI TY OR WOVEN- OANED
BUSI NESS THAT THEY | N FACT PERFORMED THE SERVI CES OR PROVI DED THE MATE-
RI ALS THAT THEY WERE CONTRACTED TO PERFORM OR PROVI DE.

S 2. Paragraphs (f), (h) and (i) of subdivision 3 of section 311 of
the executive |aw, paragraph (f) as added by chapter 261 of the |laws of
1988, paragraph (h) as anmended and paragraph (i) as added by section 1
of part BB of chapter 59 of the |aws of 2006, are anended and three new
par agraphs (j), (k) and (lI) are added to read as foll ows:

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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(f) to prepare and update periodically a directory of certified m nor-

ity and worren- owned business enterprises which shall, wherever practica-
ble, be divided into categories of |abor, services, supplies, equipnent,
materials and recognized construction trades and which shall indicate

areas or locations of the state where such enterprises are available to
performservices, AND TO USE TH'S | NFORVATION TO CREATE AN | NTERNET
BASED, SEARCHABLE, CENTRALI ZED STATE REG STRY DETAI LI NG CERTI FI CATI ONS,
DENI ALS, AND ALL DOCUMENTS SUBM TTED DURI NG THE LI FE OF THE CONTRACT;

(h) notwi thstanding the provisions of section two hundred ninety-six
of this chapter, to file a conplaint pursuant to the provisions of
section two hundred ninety-seven of this chapter where the director has
knowl edge that a contractor nay have violated the provisions of para-
graph (a), (b) or (c) of subdivision one of section two hundred ninety-
six of this chapter where such violation is unrel ated, separate or
distinct fromthe state contract as expressed by its terns; [and]

(i) to streamine the state certification process to accept federa
and rmuni ci pal corporation certifications[.];

(J) TO PERFORM | NSPECTI ONS OF M NORI TY OR WOVEN- ON\NED BUSI NESS' S PLACE
OF BUSI NESS, WAREHOUSE OR STORAGE FACI LI TY TO CONFI RM THE EXI STENCE OF A
WORKFORCE, EQUI PMENT AND SUPPLI ES;

(K) TO PERFORM | NSPECTI ONS OF FI NANCI AL RECORDS OF M NORI TY OR WOVEN-
OMNNED BUSI NESSES FOR EVI DENCE OF FRAUD; AND

(L) TO ENSURE THE PROTECTI ON OF | NDI VI DUALS WHO REPORT WRONGDO NG ON
THE PART OF A M NORI TY OR WOVEN- OANED BUSI NESS.

S 3. Section 190.60 of the penal |aw, as anended by chapter 491 of the
laws of 1992, subdivision 1 as anended by chapter 357 of the | aws of
1996, is amended to read as foll ows:

S 190. 60 Schenme to defraud in the [second] FIFTH degree.

1. Apersonis guilty of a schene to defraud in the [second] FIFTH
degree when he engages in a schene constituting a systematic ongoi ng
course of conduct with intent to defraud nore than one person or to
obtain property from nore than one person by false or fraudul ent
pretenses, representations or proni ses, and so obtains property from one
or nore of such persons.

2. In any prosecution under this section, it shall be necessary to
prove the 1identity of at |east one person fromwhomthe defendant so
obt ai ned property, but it shall not be necessary to prove the identity
of any other intended victim

Scheme to defraud in the [second] FIFTH degree is a class A m sdenea-
nor .

S 4. Section 190.65 of the penal |aw, as anended by chapter 291 of the
| aws of 2008, is anended to read as foll ows:

S 190. 65 Schenme to defraud in the [first] FOURTH degree.

1. Apersonis guilty of a schene to defraud in the [first] FOURTH
degree when he or she: (a) engages in a schenme constituting a systematic
ongoi ng course of conduct with intent to defraud ten or nore persons or
to obtain property fromten or nore persons by false or fraudul ent
pretenses, representations or proni ses, and so obtains property from one
or nmore of such persons; or (b) engages in a schene constituting a
systemati ¢ ongoi ng course of conduct with intent to defraud nore than
one person or to obtain property fromnore than one person by fal se or
fraudul ent pretenses, representations or prom ses, and so obtains prop-
erty with a value in excess of one thousand dollars fromone or nore
such persons; or (c) engages in a scheme constituting a systemati c ongo-
ing course of conduct with intent to defraud nore than one person, nore
than one of whomis a vulnerable elderly person as defined in subdivi-



Co~NOoOUIT~hWNE

A. 5243--B 3

sion three of section [260.30] 260.31 of this chapter or to obtain prop-
erty fromnore than one person, nore than one of whom is a vulnerable
elderly person as defined in subdivision three of section [260.30]
260.31 of this <chapter, by false or fraudul ent pretenses, representa-
tions or prom ses, and so obtains property from one or nore such
persons.

2. In any prosecution wunder this section, it shall be necessary to
prove the identity of at |east one person from whom the defendant so
obtained property, but it shall not be necessary to prove the identity
of any other intended victim provided that in any prosecution under
paragraph (c) of subdivision one of this section, it shall be necessary
to prove the identity of at |east one such vul nerable elderly person as
defined in subdivision three of section [260.30] 260.31 of this chapter.

Scheme to defraud in the [first] FOURTH degree is a class E fel ony.

S 5. The penal lawis anended by addi ng three new sections 190. 66,
190. 67 and 190.68 to read as foll ows:

S 190. 66 SCHEME TO DEFRAUD I N THE THI RD DEGREE.

1. APERSON IS GULTY OF A SCHEME TO DEFRAUD I N THE THI RD DEGREE WHEN
HE OR SHE: (A) ENGAGES IN A SCHEME CONSTI TUTI NG A SYSTEMATI C ONGO NG
COURSE OF CONDUCT W TH | NTENT TO DEFRAUD TWENTY- FI VE OR MORE PERSONS OR
TO OBTAI N PROPERTY FROM TVENTY- FI VE OR MORE PERSONS BY FALSE OR FRAUDU-
LENT PRETENSES, REPRESENTATI ONS OR PROM SES, AND SO OBTAINS PROPERTY
FROM ONE OR MORE OF SUCH PERSONS; OR (B) ENGAGES | N A SCHEME CONSTI TUT-
| NG A SYSTEMATI C ONGO NG COURSE OF CONDUCT W TH | NTENT TO DEFRAUD MORE
THAN ONE PERSON OR TO OBTAI N PROPERTY FROM MORE THAN ONE PERSON BY FALSE
OR FRAUDULENT PRETENSES, REPRESENTATIONS OR PROM SES, AND SO OBTAI NS
PROPERTY W TH A VALUE | N EXCESS OF THREE THOUSAND DOLLARS FROM ONE OR
MORE SUCH PERSONS.

2. IN ANY PROSECUTION UNDER THI S SECTION, |IT SHALL BE NECESSARY TO
PROVE THE | DENTI TY OF AT LEAST ONE PERSON FROM WHOM THE DEFENDANT SO
OBTAI NED PROPERTY, BUT IT SHALL NOT BE NECESSARY TO PROVE THE | DENTI TY
OF ANY OTHER | NTENDED VI CTI M

SCHEME TO DEFRAUD IN THE THI RD DEGREE |'S A CLASS D FELONY.

S 190. 67 SCHEME TO DEFRAUD | N THE SECOND DEGREE.

1. APERSON IS GULTY OF A SCHEME TO DEFRAUD | N THE SECOND DEGREE WHEN
HE OR SHE: (A) ENGAGES IN A SCHEME CONSTI TUTING A SYSTEMATIC ONGO NG
COURSE OF CONDUCT W TH | NTENT TO DEFRAUD ONE HUNDRED OR MORE PERSONS OR
TO OBTAI N PROPERTY FROM ONE HUNDRED OR MORE PERSONS BY FALSE OR FRAUDU-
LENT PRETENSES, REPRESENTATIONS OR PROM SES, AND SO OBTAI NS PROPERTY
FROM ONE OR MORE OF SUCH PERSONS; OR (B) ENGAGES I N A SCHEME CONSTI TUT-
ING A SYSTEMATI C ONGO NG COURSE OF CONDUCT W TH | NTENT TO DEFRAUD MORE
THAN ONE PERSON OR TO OBTAI N PROPERTY FROM MORE THAN ONE PERSON BY FALSE
OR FRAUDULENT PRETENSES, REPRESENTATI ONS OR PROM SES, AND SO OBTAINS
PROPERTY WTH A VALUE IN EXCESS OF FI FTY THOUSAND DOLLARS FROM ONE OR
MORE SUCH PERSONS.

2. I N ANY PROSECUTI ON UNDER THI S SECTION, IT SHALL BE NECESSARY TO
PROVE THE |IDENTITY OF AT LEAST ONE PERSON FROM WHOM THE DEFENDANT SO
OBTAI NED PROPERTY, BUT | T SHALL NOT BE NECESSARY TO PROVE THE | DENTITY
OF ANY OTHER | NTENDED VI CTI M

SCHEME TO DEFRAUD I N THE SECOND DEGREE IS A CLASS C FELONY.

S 190. 68 SCHEME TO DEFRAUD | N THE FI RST DEGREE.

1. A PERSON IS GULTY OF A SCHEVME TO DEFRAUD | N THE FI RST DEGREE WHEN
HE OR SHE: (A) ENGAGES IN A SCHEME CONSTI TUTING A SYSTEMATIC ONGO NG
COURSE OF CONDUCT W TH | NTENT TO DEFRAUD ONE THOUSAND OR MORE PERSONS OR
TO OBTAI N PROPERTY FROM ONE THOUSAND OR MORE PERSONS BY FALSE OR FRAUDU-
LENT PRETENSES, REPRESENTATIONS OR PROM SES, AND SO OBTAI NS PROPERTY
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FROM ONE OR MORE OF SUCH PERSONS; OR (B) ENGAGES I N A SCHEME CONSTI TUT-
ING A SYSTEMATI C ONGO NG COURSE OF CONDUCT W TH | NTENT TO DEFRAUD MORE
THAN ONE PERSON OR TO OBTAI N PROPERTY FROM MORE THAN ONE PERSON BY FALSE
OR FRAUDULENT PRETENSES, REPRESENTATIONS OR PROM SES, AND SO OBTAI NS
PROPERTY W TH A VALUE I N EXCESS OF ONE M LLI ON DOLLARS FROM ONE OR MORE
SUCH PERSONS.

2. IN ANY PROSECUTION UNDER THI' S SECTION, | T SHALL BE NECESSARY TO
PROVE THE | DENTI TY OF AT LEAST ONE PERSON FROM WHOM THE DEFENDANT SO
OBTAI NED PROPERTY, BUT IT SHALL NOT BE NECESSARY TO PROVE THE | DENTI TY
OF ANY OTHER | NTENDED VI CTI M

SCHEME TO DEFRAUD IN THE FI RST DEGREE |S A CLASS B FELONY.

S 6. Paragraphs a and c of subdivision 1 of section 80.00 of the penal
| aw, as anended by section 27 of subpart A of part H of chapter 55 of
the laws of 2014, are anended and a new paragraph d is added to read as
fol | ows:

a. [five] FIFTY thousand dollars; or

c. if the conviction is for any felony defined in article two hundred
twenty or two hundred twenty-one of this chapter, according to the
foll owi ng schedul e:

(i) for Al felonies, one hundred thousand doll ars;

(ii) for A1l felonies, fifty thousand doll ars;

(ii1) for B felonies, thirty thousand dol | ars;

(iv) for Cfelonies, fifteen thousand doll ars.

When i nposing a fine pursuant to the provisions of this paragraph, the
court shall ~consider the profit gained by defendant's conduct, whether
the amount of the fine is disproportionate to the conduct in which
def endant engaged, its inmpact on any victins, and defendant's econom c
ci rcunst ances, including the defendant's ability to pay, the effect of
the fine wupon his or her inmediate fam |y or any other persons to whom
t he def endant owes an obligation of support[.]; OR

D. IF THE CONVICTION I S FOR ANY FELONY DEFINED |IN SECTION 190. 65,
190. 66, 190.67, OR 190.68, AND THE FRAUD INVOLVES A MNORITY OR
WOVEN- OANED BUSI NESS, DOUBLE THE AMOUNT THAT SHOULD HAVE BEEN PAID TO
THE MNORITY OR WOVEN-OMNED BUSI NESS FOR BONA FI DE WORK OR MATERI ALS
UNDER THE CONTRACT.

S 7. Section 80.00 of the penal law is anended by adding a new subdi-
vision 8 to read as foll ows:

8. ALL MONEYS RECEI VED OR COLLECTED I N PAYMENT OF A FI NE | MPOSED OQUT
OF THE M SUSE OF A M NORITY OR WOVEN- OANED BUSI NESS ARE THE PROPERTY OF
THE STATE AND THE STATE COVPTROLLER SHALL DEPOSI T ALL SUCH FI NES TO THE
M NORI TY AND WOMVEN- OANED BUSI NESS FUND ESTABLI SHED PURSUANT TO SECTI ON
NI NETY- SEVEN-J OF THE STATE FI NANCE LAW

S 8. Subdivision 4 of section 80.00 of the penal |aw, as anended by
chapter 338 of the laws of 1989, is amended to read as foll ows:

4. Exception. The provisions of this section shall not apply to a
[ corporation] NON NATURAL PERSON.

S 9. Section 80.10 of the penal |aw, subdivision 1 as anended by
section 28 of subpart A of part H of chapter 55 of the laws of 2014, is
amended to read as foll ows:

S 80.10 Fines for [corporations] NON- NATURAL PERSONS.

1. In general. A sentence to pay a fine, when inposed on a [corpo-
ration] NON- NATURAL PERSON for an offense defined in this chapter or for
an of fense defined outside this chapter for which no special [corporate]
fine is specified, shall be a sentence to pay an anount, fixed by the
court, not exceedi ng:
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(a) [Ten] ONE HUNDRED thousand dollars, when the conviction is of a
f el ony;

(b) Five thousand dollars, when the conviction is of a class A m sde-
nmeanor or of an unclassified m sdenmeanor for which a term of inprison-
ment in excess of three nonths is authorized;

(c) Two thousand dollars, when the conviction is of a class B m sde-
meanor or of an uncl assified m sdenmeanor for which the authorized term
of inprisonnment is not in excess of three nonths;

(d) Five hundred dollars, when the conviction is of a violation;

(e) Any higher anpbunt not exceedi ng doubl e the anmobunt of the [corpo-
ration's] NON- NATURAL PERSON S gain fromthe comm ssion of the offense
or, if +the [corporation] NON NATURAL PERSON is convicted of a crine
defined in article four hundred ninety-six of this chapter, any higher
anount not exceeding three tinmes the anmount of the [corporation's] NO\
NATURAL PERSON S gain fromthe conm ssion of such of fense.

2. Exception. In the case of an offense defined outside this chapter,
if a special fine [for a corporation] is expressly specified in the |aw
or ordinance that defines the offense, the fine fixed by the court shal
be as foll ows:

(a) An armount within the limts specified in the | aw or ordi nance t hat
defi nes the of fense; or

(b) Any hi gher anpbunt not exceedi ng doubl e the anmobunt of the [corpo-
ration's] NON- NATURAL PERSON S gain fromthe conmm ssion of the offense.

3. Determnation of anobunt or value. When the court inposes the fine
aut hori zed by paragraph (e) of subdivision one or paragraph (b) of
subdi vision two OF THI S SECTION for any of fense the provisions of subdi-
vision three of section 80.00 OF THIS ARTI CLE shall be applicable to the
sent ence.

S 10. The state finance |law is anended by adding a new section 97-j to
read as foll ows:

S 97-J. MNORITY AND WOVEN- OANED BUSI NESS FUND. 1. THERE | S HEREBY
ESTABLI SHED I N THE JO NT CUSTODY OF THE STATE COWTROLLER AND THE
COW SSI ONER  OF TAXATI ON AND FI NANCE A SPECI AL FUND TO BE KNOWN AS THE
"M NORI TY AND WOVEN- OANED BUSI NESS FUND'.

2. SUCH FUNDS SHALL CONSI ST OF ALL FI NES RECElI VED FROM ANY COURT OF
THE UNI FI ED COURT SYSTEM PURSUANT TO THE PROVI SI ONS OF SUBDI VI SI ON ElI GHT
OF SECTI ON 80.00 OF THE PENAL LAW

3. MONIES OF THE FUND, WHEN ALLOCATED, SHALL BE DI SBURSED TO ACQUI RE
SOFTWARE, EMPLOY PERSONNEL TO AUDI T, | NVESTI GATE AND PROSECUTE M NORI TY
AND WOVEN-OMED BUSINESS FRAUD AND TO UNDERWRITE M NORITY AND
WOVEN- OANED BUSI NESS PROGRAMS TO ASSIST MNORITY AND WOVEN BUSI NESS
OMERS TO DEVELOP SUSTAI NABLE BUSI NESSES.

S 11. This act shall take effect imedi ately, provided, however, that
the amendnents to article 15-A of the executive | aw nade by sections one
and two of this act shall not affect the expiration of such article and
shall be deened to expire therewth.



