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AN ACT to amend the penal Ilaw and the crimnal procedure law, in
relation to sentencing and resentencing in donestic violence cases

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 60.12 of the penal |aw, as added by chapter 1 of
the laws of 1998, is anended to read as foll ows:
S 60.12 Authorized disposition; alternative [indeterm nate] sentence [ of

i mpri sonment]; domestic violence cases.

1. Notw thstandi ng any ot her provision of |aw, where a court is inmpos-
i ng sentence UPON A PERSON pursuant to section 70.00, 70.02 [upon a
conviction for an offense enunerated in subdivision one of such
section], 70.06 OR SUBDIVISION TWO OR THREE OF SECTION 70.71 OF TH'S
TITLE, other than FOR an offense defined in [article one hundred thirty
of this chapter] SECTION 125.26, 125.27, SUBDIVISION FIVE OF SECTION
125.25, OR ARTICLE 490 OF TH S CHAPTER, OR FOR AN OFFENSE WH CH WOULD
REQUI RE SUCH PERSON TO REGQ STER AS A SEX OFFENDER PURSUANT TO ARTICLE
SI X-C OF THE CORRECTI ON LAW AN ATTEMPT OR CONSPI RACY TO COW T ANY SUCH
OFFENSE, and is authorized or required pursuant to [such section]
SECTI ONS 70. 00, 70.02, 70.06 OR SUBDIVISION TWO OR THREE OF SECTION
70.71 OF THIS TITLE to inpose a [determ nate] sentence of inprisonmnment
[for such offense], the court, upon a determnation following a hearing
that (a) AT THE TIME OF THE | NSTANT OFFENSE, the defendant was [the] A
victi mof DOMESTI C VI OLENCE SUBJECTED TO SUBSTANTI AL physi cal, sexual or
psychol ogi cal abuse [by the victimor intended victimof such offense,]

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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| NFLI CTED BY A MEMBER OF THE SAME FAM LY OR HOUSEHOLD AS THE DEFENDANT
AS SUCH TERM | S DEFINED I N SUBDI VI SION ONE OF SECTION 530.11 OF THE
CRIM NAL PROCEDURE LAW (b) such abuse was a SlI GNI FI CANT CONTRI BUTI NG
factor [in <causing the defendant to comrit such offense and] TO THE
DEFENDANT' S CRIM NAL BEHAVIOR; (c) [the victim or intended victim of
such of fense was a nenber of the same famly or household as the defend-
ant as such termis defined in subdivision one of section 530.11 of the
crimnal procedure law, wmay, in lieu of inposing such detern nate
sentence of inprisonnent, inpose an indeterm nate sentence of inprison-
ment in accordance with subdivisions two and three of this section.]
HAVING REGARD FOR THE NATURE AND Cl RCUMSTANCES OF THE CRI ME AND THE
H STORY, CHARACTER AND CONDI TI ON OF THE DEFENDANT, THAT A SENTENCE OF
| MPRI SONMENT PURSUANT TO SECTION 70.00, 70.02 OR 70.06 OF THI' S TITLE
WOULD BE UNDULY HARSH MAY | NSTEAD | MPOSE A SENTENCE | N ACCORDANCE W TH
SUBDI VISION TWO, THREE, FOUR, FIVE, SIX OR SEVEN OF TH S SECTI ON, AS
APPLI CABLE.

A COURT MAY DETERM NE THAT SUCH ABUSE CONSTITUTES A Sl GNI FI CANT
CONTRI BUTI NG FACTOR PURSUANT TO PARAGRAPH (B) OF TH'S SUBDI VI SI ON
REGARDLESS OF WHETHER THE DEFENDANT RAI SED A DEFENSE PURSUANT TO ARTI CLE
THI RTY- FI VE, ARTI CLE FORTY, OR SUBDI VI SION ONE OF SECTION 125.25 OF TH' S
CHAPTER.

AT THE HEARI NG TO DETERM NE WHETHER THE DEFENDANT SHOULD BE SENTENCED
PURSUANT TO THI'S SECTION, THE COURT SHALL CONSI DER ORAL AND WRI TTEN
ARGUMENTS, TAKE TESTI MONY FROM W TNESSES OFFERED BY ElI THER PARTY, AND
CONSI DER RELEVANT EVI DENCE TO ASSI ST I N MAKI NG | TS DETERM NATI ON. RELI -
ABLE HEARSAY SHALL BE ADM SSI BLE AT SUCH HEARI NGS.

2. [The maxi mumterm of an indeterm nate sentence inposed pursuant to
subdi vision one of this section nust be fixed by the court as follows:]
VHERE A COURT WOULD OTHERW SE BE REQUI RED TO | MPOSE A SENTENCE PURSUANT
TO SECTION 70.02 OF THIS TI TLE, THE COURT MAY | MPOSE A DEFI NI TE SENTENCE
OF | MPRI SONVENT OF ONE YEAR OR LESS, OR PROBATI ON I N ACCORDANCE W TH THE
PROVI SI ONS OF SECTION 65.00 OF THIS TI TLE, OR MAY FI X A DETERM NATE TERM
OF | MPRI SONVENT AS FOLLOWS:

(a) For a class B felony, the termnust be at |east [six years] ONE
YEAR and must not exceed [twenty-five] FIVE years;

(b) For a class C felony, the termnust be at |east [four and one-half
years] ONE YEAR and nust not exceed [fifteen] THREE AND ONE- HALF years;

(c) For a class D felony, the termnust be at |east [three years] ONE
YEAR and must not exceed [seven] TWO years; and

(d) For a class E felony, the termnust be [at |east three years] ONE
YEAR and must not exceed [four] ONE AND ONE- HALF years.

3. [The m ni mum period of inprisonnent under an indeterm nate sentence
i nposed pursuant to subdivision one of this section nust be fixed by the
court at one-half of the maxi numterminposed and nust be specified in
the sentence] VWHERE A COURT WOULD OTHERW SE BE REQUI RED TO | MPOSE A
SENTENCE FOR A CLASS A FELONY OFFENSE PURSUANT TO SECTION 70.00 OF THI'S
TITLE, THE COURT MAY FI X A DETERM NATE TERM OF | MPRI SONVENT OF AT LEAST
FI VE YEARS AND NOT TO EXCEED FI FTEEN YEARS.

4. WHERE A COURT WOULD OTHERW SE BE REQUI RED TO | MPOSE A SENTENCE FOR
A CLASS A FELONY OFFENSE PURSUANT TO SUBPARAGRAPH (1) OF PARAGRAPH (B)
OF SUBDI VI SION TWO OF SECTION 70.71 OF THIS TI TLE, THE COURT MAY FIX A
DETERM NATE TERM OF | MPRI SONMENT OF AT LEAST FIVE YEARS AND NOT TO
EXCEED El GHT YEARS.

5. WHERE A COURT WOULD OTHERW SE BE REQUI RED TO | MPOSE A SENTENCE FOR
A CLASS A FELONY OFFENSE PURSUANT TO SUBPARAGRAPH (1) OF PARAGRAPH (B)
OF SUBDI VI SI ON THREE OF SECTION 70.71 OF THI'S TI TLE, THE COURT MNAY FI X A



Co~NOoOUIT~hWNE

A. 4409 3

DETERM NATE TERM OF | MPRI SONVENT OF AT LEAST FIVE YEARS AND NOT TO
EXCEED TWELVE YEARS.

6. WHERE A COURT WOULD OTHERW SE BE REQUI RED TO | MPOSE A SENTENCE FOR
A CLASS A FELONY OFFENSE PURSUANT TO SUBPARAGRAPH (I1) OF PARAGRAPH (B)
OF SUBDIVISION TWO OF SECTION 70.71 OF THI'S TI TLE, THE COURT MAY FI X A
DETERM NATE TERM OF | MPRI SONVENT OF AT LEAST ONE YEAR AND NOT TO EXCEED
THREE YEARS.

7. VWHERE A COURT WOULD OTHERW SE BE REQUI RED TO | MPOSE A SENTENCE FOR
A CLASS A FELONY OFFENSE PURSUANT TO SUBPARAGRAPH (I1) OF PARAGRAPH (B)
OF SUBDI VI SI ON THREE OF SECTION 70.71 OF THI'S TI TLE, THE COURT MAY FI X A
DETERM NATE TERM OF | MPRI SONMENT OF AT LEAST THREE YEARS AND NOT TO
EXCEED Sl X YEARS.

8. WHERE A COURT WOULD OTHERW SE BE REQU RED TO |MPOSE A SENTENCE
PURSUANT TO SUBDIVISION SIX OF SECTION 70.06 OF THI S TI TLE, THE COURT
MAY FI X A TERM OF | MPRI SONVENT AS FOLLOWS:

(A) FOR A CLASS B FELONY, THE TERM MUST BE AT LEAST THREE YEARS AND
MUST NOT EXCEED El GHT YEARS;

(B) FOR A CLASS C FELONY, THE TERM MJUST BE AT LEAST TWO AND ONE- HALF
YEARS AND MUST NOT EXCEED Fl VE YEARS;

(©) FOR A CLASS D FELONY, THE TERM MUST BE AT LEAST TWO YEARS AND MUST
NOT EXCEED THREE YEARS;

(D) FOR A CLASS E FELONY, THE TERM MUST BE AT LEAST ONE AND ONE- HALF
YEARS AND MUST NOT EXCEED TWO YEARS.

9. WHERE A COURT WOULD OTHERW SE BE REQUI RED TO | MPOSE A SENTENCE FOR
A CLASS B, C, D OR E FELONY OFFENSE PURSUANT TO SECTION 70.00 OF THI'S
TI TLE, THE COURT MAY | MPOSE A SENTENCE | N ACCORDANCE W TH THE PROVI SI ONS
OF SUBDI VI SI ON TWO OF SECTION 70.70 OF THI' S TI TLE.

10. EXCEPT AS PROVIDED IN SUBDI VI SI ON SEVEN OF TH S SECTI ON, WHERE A
COURT WOULD OTHERW SE BE REQUIRED TO | MPOSE A SENTENCE PURSUANT TO
SUBDI VI SI ON THREE OF SECTION 70.06 OF THI' S TI TLE, THE COURT MAY | MPCSE A
SENTENCE |IN ACCORDANCE WTH THE PROVISIONS OF SUBDI VI SI ON THREE OF
SECTI ON 70.70 OF THI' S TI TLE.

11. WHERE A COURT WOULD OTHERW SE BE REQU RED TO | MPCSE A SENTENCE
PURSUANT TO SUBDI VI SI ON THREE OF SECTION 70.06 OF THI S TI TLE, WHERE THE
PRI OR FELONY CONVI CTION WAS FOR A FELONY OFFENSE DEFINED |IN SECTI ON
70.02 OF THI S TITLE, THE COURT MAY | MPOSE A SENTENCE | N ACCORDANCE W TH
THE PROVI SI ONS OF SUBDI VI SI ON FOUR OF SECTION 70.70 OF THI'S TI TLE.

S 2. Paragraphs (a), (b), (c), (d), (e) and (f) of subdivision 2 of
section 70.45 of the penal |aw, as anmended by chapter 7 of the | aws of
2007, are anended to read as foll ows:

(a) such period shall be one year whenever a determ nate sentence of
i mprisonment is inposed pursuant to subdivision two of section 70.70 of
this article OR SUBDI VI SION FI VE OF SECTION 60.12 OF THIS TITLE upon a
conviction of a class D or class E felony of fense;

(b) such period shall be not |less than one year nor nore than two
years whenever a determ nate sentence of inprisonnment is inmposed pursu-
ant to subdivision two of section 70.70 of this article OR SUBDI VI SI ON
FIVE OF SECTION 60.12 OF THIS TI TLE upon a conviction of a class B or
cl ass C felony of fense;

(c) such period shall be not |less than one year nor nore than two
years whenever a determ nate sentence of inprisonnment is inmposed pursu-
ant to subdivision three or four of section 70.70 of this article OR
SUBDI VI SI ON SI X OR SEVEN OF SECTION 60.12 OF THI'S TI TLE upon conviction
of a class D or class E felony of fense;

(d) such period shall be not |ess than one and one-half years nor nore
than three years whenever a determ nate sentence of inprisonnent is
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i nposed pursuant to subdivision three or four of section 70.70 of this
article OR SUBDI VISION SI X OR SEVEN OF SECTION 60.12 OF THI'S TI TLE upon
conviction of a class B felony or class C felony offense;

(e) such period shall be not |ess than one and one-half years nor nore
than three years whenever a determ nate sentence of inprisonnent is
i nposed pursuant to subdivision three of section 70.02 of this article
OR SUBDI VI SION TWD OF SECTION 60.12 OF THI'S TI TLE upon a conviction of a
class D or class E violent felony offense;

(f) such period shall be not |ess than two and one-half years nor nore
than five years whenever a determ nate sentence of inprisonnent is
i nposed pursuant to subdivision three of section 70.02 of this article
OR SUBDI VI SION TWD OF SECTION 60.12 OF THI'S TI TLE upon a conviction of a
class B or class C violent felony offense.

S 3. The crimnal procedure |aw is anmended by addi ng a new section
440.47 to read as foll ows:

S 440. 47 MOTI ON FOR RESENTENCE; DOVESTI C VI OLENCE CASES.

1. (A) NOTW THSTANDI NG ANY CONTRARY PROVISION OF LAW ANY PERSON
CONFI NED | N AN | NSTI TUTI ON OPERATED BY THE DEPARTMENT OF CORRECTI ON AND
COVMUNI TY SUPERVI SI ON SERVI NG A SENTENCE WTH A M NIMUM OR DETERM NATE
TERM OF El GHT YEARS OR MORE FOR AN OFFENSE COW TTED PRI OR TO THE EFFEC-
TIVE DATE O TH'S SECTION AND ELIGQ BLE FOR AN ALTERNATI VE SENTENCE
PURSUANT TO SECTI ON 60. 12 OF THE PENAL LAW MAY, ON OR AFTER SUCH EFFEC-
TIVE DATE, SUBMT TO THE JUDGE OR JUSTICE WHO | MPOSED THE ORI Gl NAL
SENTENCE UPON SUCH PERSON A REQUEST TO APPLY FOR RESENTENCI NG | N ACCORD-
ANCE W TH SECTI ON 60. 12 OF THE PENAL LAW SUCH PERSON MJUST | NCLUDE |IN
H'S OR HER REQUEST DOCUMENTATI ON PROVI NG THAT SHE OR HE |I'S CONFI NED I N
AN | NSTI TUTI ON OPERATED BY THE DEPARTMENT OF CORRECTIONS AND COWMMUNITY
SUPERVI SION SERVING A SENTENCE WTH A M NI MUM OR DETERM NATE TERM OF
El GHT YEARS OR MORE FOR AN OFFENSE COWM TTED PRI OR TO THE EFFECTI VE DATE
OF THI'S SECTI ON AND THAT SHE OR HE I S SERVING SUCH SENTENCE FOR ANY
OFFENSE ELI G BLE FOR AN ALTERNATI VE SENTENCE UNDER SECTI ON 60. 12 OF THE
PENAL LAW

(B) I'F, AT THE TI ME OF SUCH PERSON S REQUEST TO APPLY FOR RESENTENCI NG
PURSUANT TO THI' S SECTI ON, THE ORI G NAL SENTENCI NG JUDGE OR JUSTICE IS A
JUDGE OR JUSTI CE OF A COURT OF COVPETENT JURI SDI CTI ON, BUT SUCH COURT IS
NOT THE COURT IN WH CH THE ORI G NAL SENTENCE WAS | MPOSED, THEN THE
REQUEST SHALL BE RANDOWLY ASSI GNED TO ANOTHER JUDGE OR JUSTICE OF THE
COURT IN WHICH THE ORIG NAL SENTENCE WAS |MPCSED. |F THE ORI G NAL
SENTENCI NG JUDGE | S NO LONGER A JUDGE OR JUSTI CE OF A COURT OF COVPETENT
JURI SDI CTI ON, THEN THE REQUEST SHALL BE RANDOMLY ASSIGNED TO ANOTHER
JUDGE OR JUSTI CE OF THE COURT.

(O |IF THE COURT FI NDS THAT SUCH PERSON HAS MET THE REQUI REMENTS TO
APPLY FOR RESENTENCI NG | N PARAGRAPH A OF THI'S SUBDI VISION, THE COURT
SHALL NOTIFY SUCH PERSON THAT HE OR SHE MAY SUBM T AN APPLI CATI ON FOR
RESENTENCI NG.  UPON SUCH NOTI FI CATI ON, THE PERSON MAY REQUEST THAT THE
COURT ASSIGN HM OR HER AN ATTORNEY FOR THE PREPARATION OF AND
PROCEEDI NGS ON THE APPLI CATION FOR RESENTENCING PURSUANT TO THI'S
SECTI ON. THE ATTORNEY SHALL BE ASSIGNED |IN ACCORDANCE WTH THE
PROVI SI ONS OF SUBDI VI SI ON ONE OF SECTI ON SEVEN HUNDRED SEVENTEEN AND
SUBDI VI SION FOUR OF SECTI ON SEVEN HUNDRED TWENTY- TWO OF THE COUNTY LAW
AND THE RELATED PROVI SI ONS OF ARTI CLE ElI GHTEEN- A OF SUCH LAW

(D) I'F THE COURT FI NDS THAT SUCH PERSON HAS NOT MET THE REQUI REMENTS
TO APPLY FOR RESENTENCING |IN PARAGRAPH A OF SUBDIVISION ONE OF THI' S
SECTI ON, THE COURT SHALL NOTIFY SUCH PERSON AND DISMSS HS OR HER
REQUEST W THOUT PREJUDI CE.
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2. (A) UPON THE COURT'S RECEI PT OF AN APPLI CATI ON FOR RESENTENCI NG
THE COURT SHALL PROVPTLY NOTI FY THE APPROPRI ATE DI STRICT ATTORNEY AND
PROVI DE SUCH DI STRI CT ATTORNEY W TH A COPY OF THE APPLI CATI ON.

(B) IF THE JUDGE OR JUSTI CE THAT RECEI VED THE APPLI CATION IS NOT THE
ORI G NAL SENTENCI NG JUDGE OR JUSTI CE, THE APPLI CATI ON MAY BE REFERRED TO
THE ORI G NAL SENTENCI NG JUDGE OR JUSTI CE PROVIDED THAT HE OR SHE IS A
JUDGE OR JUSTICE OF A COURT OF COVWETENT JURI SDI CTI ON AND THAT THE
APPLI CANT AND THE DI STRI CT ATTORNEY AGREE THAT THE APPLI CATI ON SHOULD BE
REFERRED.

(© AN APPLI CATI ON FOR RESENTENCI NG PURSUANT TO THI'S SECTION MJST
| NCLUDE AT LEAST TWO PI ECES OF EVI DENCE CORROBORATI NG THE APPLI CANT' S
CLAIM THAT HE OR SHE WAS, AT THE TI ME OF THE OFFENSE, A VICTI M OF DOVES-
TI C VI OLENCE SUBJECTED TO SUBSTANTI AL PHYSI CAL, SEXUAL OR PSYCHOLOG CAL
ABUSE |INFLICTED BY A MEMBER OF THE SAME FAM LY OR HOUSEHOLD AS THE
APPLI CANT AS SUCH TERM |'S DEFI NED I N SUBDI VI SION ONE OF SECTION 530.11
OF TH S CHAPTER

AT LEAST ONE PI ECE OF EVI DENCE MUST BE ElI THER A COURT RECORD, PRE- SEN-
TENCE REPORT, SOCI AL SERVI CES RECORD, HOSPI TAL RECORD, SWORN STATEMENT
FROM A W TNESS TO THE DQVESTI C VI OLENCE, LAW ENFORCEMENT RECORD, DOQOVES-
TIC | NCIDENT REPCORT, OR ORDER OF PROTECTI O\ OTHER EVI DENCE NAY
| NCLUDE, BUT SHALL NOT BE LIMTED TO, LOCAL AND STATE DEPARTMENT OF
CORRECTI ONS RECORDS, A SHOW NG BASED | N PART ON DOCUMENTATI ON PREPARED
AT OR NEAR THE TI ME OF THE COW SSI ON OF THE OFFENSE OR THE PROSECUTI ON
THEREOF TENDI NG TO SUPPORT THE PERSON S CLAIM OR VWHEN THERE | S VERI FI -
CATI ON OF CONSULTATI ON WTH A LI CENSED MEDI CAL OR MENTAL HEALTH CARE
PROVI DER, EMPLOYEE OF A COURT ACTING WTH N THE SCOPE OF H S OR HER
EMPLOYMENT, MEMBER OF THE CLERGY, ATTORNEY, SOCIAL WORKER, OR RAPE
CRISIS COUNSELOR AS DEFINED | N SECTI ON FORTY-FI VE HUNDRED TEN OF THE
CIVIL PRACTI CE LAW AND RULES, OR OTHER ADVOCATE ACTI NG ON BEHALF OF AN
AGENCY THAT ASSISTS VICTIMs OF DOVESTIC VI OLENCE FOR THE PURPOSE OF
ASSI STING SUCH PERSON WTH DOMVESTIC VIOLENCE VICTIM COUNSELING OR
SUPPCRT.

(D) IF THE COURT FINDS THAT THE APPLI CANT HAS NOT COWPLI ED W TH THE
PROVI SI ONS OF PARAGRAPH (C) OF THI'S SUBDI VI SI ON, THE COURT SHALL DI SM SS
THE APPLI CATI ON W THOUT PREJUDI CE.

(E) I'F THE COURT FINDS THAT THE APPLICANT HAS COWLIED WTH THE
PROVI SI ONS OF PARAGRAPH (C) OF THI'S SUBDI VI SI ON, THE COURT SHALL CONDUCT
A HEARING TO AID IN MAKING I TS DETERM NATI ON OF WHETHER THE APPLI CANT
SHOULD BE RESENTENCED | N ACCORDANCE W TH SECTI ON 60. 12 OF THE PENAL LAW
AT SUCH HEARI NG THE COURT SHALL DETERM NE ANY CONTROVERTED | SSUE OF FACT
RELEVANT TO THE | SSUE OF SENTENCI NG RELI ABLE HEARSAY SHALL BE ADM SSI -
BLE AT SUCH HEARI NGS.

THE COURT NMAY CONSI DER ANY FACT OR Cl RCUMSTANCES RELEVANT TO THE | MPO-
SITTON OF A NEW SENTENCE WH CH ARE SUBM TTED BY THE APPLI CANT OR THE
DI STRICT ATTORNEY AND MAY, |IN ADD TIOQN, CONSIDER THE | NSTI TUTI ONAL
RECORD OF CONFI NEMENT OF SUCH PERSON, BUT SHALL NOT ORDER A NEW PRE- SEN-
TENCE | NVESTI GATI ON AND REPORT OR ENTERTAI N ANY MATTER CHALLENG NG THE
UNDERLYI NG BASI S OF THE SUBJECT CONVI CTI ON. THE COURT' S CONSI DERATI ON OF
THE | NSTI TUTI ONAL RECORD OF CONFI NEMENT OF SUCH APPLI CANT SHALL | NCLUDE,
BUT NOT BE LIM TED TO, SUCH APPLI CANT' S PARTI CI PATION I N OR W LLI NGNESS
TO PARTICI PATE | N PROGRAMM NG SUCH AS DOMESTI C VI OLENCE, PARENTI NG AND
SUBSTANCE ABUSE TREATMENT WVH LE | NCARCERATED AND SUCH APPLI CANT' S DI SCI -
PLI NARY HI STORY. THE FACT THAT THE APPLI CANT MAY HAVE BEEN UNABLE TO
PARTI Cl PATE | N TREATMENT OR OTHER PROGRAMM NG WHI LE | NCARCERATED DESPI TE
SUCH APPLI CANT' S W LLI NGNESS TO DO SO SHALL NOT BE CONSI DERED A NEGATI VE
FACTOR | N DETERM NI NG A MOTI ON PURSUANT TO THI S SECTI ON.
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(F) IF THE COURT DETERM NES THAT THE APPLI CANT SHOULD NOT BE RESEN-
TENCED | N ACCORDANCE W TH SECTION 60. 12 O THE PENAL LAW THE COURT
SHALL | NFORM SUCH APPLI CANT OF | TS DECI SI ON AND SHALL ENTER AN ORDER TO
THAT EFFECT. ANY ORDER | SSUED BY A COURT PURSUANT TO THIS SECTION MJST
| NCLUDE WRI TTEN FI NDI NGS OF FACT AND THE REASONS FOR SUCH ORDER.

(G | F THE COURT DETERM NES THAT THE APPLI CANT SHOULD BE RESENTENCED
| N ACCORDANCE W TH SECTI ON 60. 12 OF THE PENAL LAW THE COURT SHALL NOTI -
FY THE APPLI CANT THAT, UNLESS HE OR SHE W THDRAWS THE APPLI CATION OR
APPEALS FROM SUCH ORDER, THE COURT WLL ENTER AN ORDER VACATI NG THE
SENTENCE ORI G NALLY | MPOSED AND | MPOSI NG THE NEW SENTENCE TO BE | MPOSED
AS AUTHORI ZED BY SECTION 60. 12 OF THE PENAL LAW ANY ORDER | SSUED BY A
COURT PURSUANT TO THI S SECTI ON MUST | NCLUDE WRI TTEN FI NDI NGS OF FACT AND
THE REASONS FOR SUCH ORDER.

3. AN APPEAL MAY BE TAKEN AS OF RIGHT IN ACCORDANCE W TH APPLI CABLE
PROVISIONS OF TH S CHAPTER (A) FROM AN ORDER DENYI NG RESENTENCI NG, OR
(B) FROM A NEW SENTENCE | MPOSED UNDER THI S PROVI SI ON AND MAY BE BASED ON
THE GROUNDS THAT (1) THE TERM OF THE NEW SENTENCE | S HARSH OR EXCESSI VE;
OR (Il) THAT THE TERM OF THE NEW SENTENCE | S UNAUTHORI ZED AS A MATTER OF
LAW AN APPEAL | N ACCORDANCE WTH THE APPLICABLE PROVISIONS OF THI'S
CHAPTER MAY ALSO BE TAKEN AS OF RI GHT BY THE APPLI CANT FROM AN ORDER
SPECI FYI NG AND | NFORM NG SUCH APPLI CANT OF THE TERM OF THE DETERM NATE
SENTENCE THE COURT WOULD | MPOSE UPON RESENTENCI NG ON THE GROUND THAT THE
TERM OF THE PROPOSED SENTENCE | S HARSH OR EXCESSI VE; UPON REMAND TO THE
SENTENCI NG COURT FOLLOW NG SUCH APPEAL THE APPLI CANT SHALL BE G VEN AN
OPPORTUNITY TO W THDRAW AN APPLI CATION FOR RESENTENCI NG BEFORE ANY
RESENTENCE | S | MPOSED. THE APPLI CANT MAY REQUEST THAT THE COURT ASSI GN
HM OR HER AN ATTORNEY FOR THE PREPARATI ON OF AND PROCEEDI NGS ON ANY
APPEALS REGARDI NG H' S OR HER APPLI CATI ON FOR RESENTENCI NG PURSUANT TO
THIS SECTION. THE ATTORNEY SHALL BE ASSI GNED | N ACCORDANCE W TH THE
PROVI SI ONS OF SUBDI VI SI ON ONE OF SECTI ON SEVEN HUNDRED SEVENTEEN AND
SUBDI VI SION FOUR OF SECTI ON SEVEN HUNDRED TWVENTY- TWO OF THE COUNTY LAW
AND THE RELATED PROVI SI ONS OF ARTI CLE ElI GHTEEN- A OF SUCH LAW

4. | N CALCULATI NG THE NEW TERM TO BE SERVED BY THE APPLI CANT PURSUANT
TO SECTION 60.12 OF THE PENAL LAW SUCH APPLI CANT SHALL BE CREDI TED FOR
ANY JAIL TIME CREDI TED TOMRDS THE SUBJECT CONVICTION AS WELL AS ANY
PERI OD OF | NCARCERATI ON CREDI TED TOMRD THE SENTENCE ORI Gl NALLY | MPOSED.

S 4. Subdivision 1 of section 450.90 of the crimnal procedure |aw, as
anended by section 10 of part AAA of chapter 56 of the laws of 2009, is
amended to read as foll ows:

1. Provided that a certificate granting leave to appeal is issued
pursuant to section 460.20, an appeal may, except as provided in subdi-
vision two, be taken to the court of appeals by either the defendant or
the people fromany adverse or partially adverse order of an intermedi-
ate appellate court entered upon an appeal taken to such internediate
appel late court pursuant to section 450.10, 450.15, or 450.20, or from
an order granting or denying a notion to set aside an order of an inter-
nedi ate appellate court on the ground of ineffective assistance or
wrongful deprivation of appellate counsel, or by either the defendant or
the people fromany adverse or partially adverse order of an intermnedi-
ate appellate court entered upon an appeal taken to such internediate
appellate court from an order entered pursuant to section 440.46 OR
SECTI ON 440. 47 of this chapter. An order of an internediate appellate
court is adverse to the party who was the appellant in such court when
it affirms the judgnment, sentence or order appealed from and is adverse
to the party who was the respondent in such court when it reverses the
judgnment, sentence or order appealed from An appellate court order
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whi ch nodi fies a judgnent or order appealed fromis partially adverse to
each party.

S 5. Paragraph (a) of subdivision 2 of section 390.50 of the crimna
procedure | aw, as amended by section 5 of part OO of chapter 56 of the
| aws of 2010, is anended to read as foll ows:

(a) Not |ess than one court day prior to sentencing, unless such tine
requirenent is waived by the parties, the pre-sentence report or neno-
randum shall be made available by the court for exam nation and for
copyi ng by the defendant's attorney, the defendant hinself, if he has no
attorney, and the prosecutor. In its discretion, the court my except
fromdisclosure a part or parts of the report or menoranda which are not
rel evant to a proper sentence, or a diagnhostic opinion which mght seri-
ously disrupt a program of rehabilitation, or sources of information
whi ch have been obtained on a prom se of confidentiality, or any other
portion thereof, disclosure of which would not be in the interest of
justice. In all cases where a part or parts of the report or nmenoranda
are not disclosed, the court shall state for the record that a part or
parts of the report or nmenoranda have been excepted and the reasons for
its action. The action of the court excepting information fromdisclo-
sure shall be subject to appellate review. The pre-sentence report shal
be made avail able by the court for exam nation and copying in connection
with any appeal in the case, including an appeal under this subdivision.
Upon witten request, the court shall nake a copy of the presentence
report, other than a part or parts of the report redacted by the court
pursuant to this paragraph, available to the defendant for wuse before
the parole board for release consideration or an appeal of a parole
board determi nation OR AN APPLI CATION FOR RESENTENCI NG PURSUANT TO
SECTI ON 440. 46 OR 440.47 OF THIS CHAPTER. In his or her witten request
to the court the defendant shall affirmthat he or she anticipates an
appearance before the parole board or intends to file an adm nistrative
appeal of a parole board determ nation OR MEETS THE ELIG@ BILITY CRI TERI A
FOR AND | NTENDS TO FI LE A MOTI ON FOR RESENTENCI NG PURSUANT TO 440.46 OF
THI'S CHAPTER OR HAS RECEI VED NOTI FI CATI ON FROM THE COURT WHI CH RECEI VED
H S OR HER REQUEST TO APPLY FOR RESENTENCI NG PURSUANT TO SECTI ON 440. 47
O THIS CHAPTER CONFIRM NG THAT HE OR SHE IS ELIG BLE TO SUBM T AN
APPLI CATI ON FOR RESENTENCI NG PURSUANT TO SECTI ON 440.47 OF TH S CHAPTER
The court shall respond to the defendant's witten request within twenty
days fromrecei pt of the defendant's witten request.

S 6. This act shall take effect imediately; provided, however, that
sections one and two of this act shall apply to offenses conmtted on,
after and prior to such effective date where the sentence for such
of fense has not yet been inposed; provided, further that sections three,
four and five of this act shall take effect on the ninetieth day after
it shall have becone a | aw



