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STATE OF NEW YORK

10365--B
I N ASSEMBLY
May 24, 2016

Introduced by M of A BRENNAN -- read once and referred to the Comit -
tee on Corporations, Authorities and Comrssions -- reported and
referred to the Committee on Codes -- conmittee discharged, bil
anmended, ordered reprinted as anmended and recommitted to said commt-
tee -- reported and referred to the Commttee on Rules -- Rules
Committee discharged, bill anmended, ordered reprinted as anended and
recommtted to the Conmttee on Rules

AN ACT to amend the not-for-profit corporation |aw and the estates,
powers and trusts law, in relation to reformation of charitable corpo-
rations and trust governance; and to repeal certain provisions of the
not-for-profit corporation |law and the estates, powers and trusts |aw
relating thereto

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subparagraphs 21, 23, 24 and 25 of paragraph (a) of section
102 of the not-for-profit corporation | aw, subparagraphs 21, 23 and 25
as anmended by chapter 555 of the laws of 2015 and subparagraph 24 as
added by chapter 549 of the laws of 2013, are anmended to read as
fol | ows:

(21) "lIndependent director" nmeans a director who: (i) is not, and has
not been within the |ast three years, an enployee OR A KEY PERSON of the
corporation or an affiliate of the corporation, and does not have a
relative who is, or has been within the |ast three years, a key [enpl oy-
ee] PERSON of the corporation or an affiliate of the «corporation; (i)
has not received, and does not have a relative who has received, in any
of the last three fiscal years, nore than ten thousand dollars in direct
conpensation fromthe corporation or an affiliate of the corporation
[ (other than reinmbursenent for expenses reasonably incurred as a direc-
tor or reasonabl e conpensation for service as a director as perntted by
par agraph (a) of section 202 (Ceneral and special powers))]; (iii) s
not a current enployee of or does not have a substantial financia
interest in, and does not have a relative who is a current officer of or
has a substantial financial interest in, any entity that has [nade
paynents] PROVIDED PAYMENTS, PROPERTY OR SERVICES to, or received

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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paynments, PROPERTY OR SERVICES from the corporation or an affiliate of
the corporation [for] |F THE AMOUNT PAI D BY THE CORPORATI ON TO THE ENTI -
TY OR RECEIVED BY THE CORPORATI ON FROM THE ENTI TY FOR SUCH property or
services [in an amount which], in any of the last three fiscal years,
[ exceeds the | esser of twenty-five thousand dollars or two percent of
such entity's consolidated gross revenues] EXCEEDED THE LESSER OF TEN
THOUSAND DOLLARS OR TWD PERCENT OF SUCH ENTITY'S CONSOLI DATED GRCSS
REVENUES | F THE ENTITY' S CONSOLI DATED GROSS REVENUE WAS LESS THAN FI VE
HUNDRED THOUSAND DOLLARS; TWVENTY- FI VE THOUSAND DOLLARS I F THE ENTITY'S
CONSOLI DATED GROSS REVENUE WAS FI VE HUNDRED THOUSAND DOLLARS OR MORE BUT
LESS THAN TEN M LLI ON DOLLARS; ONE HUNDRED THOUSAND DCOLLARS | F THE ENTI -
TY'S CONSOLI DATED GROSS REVENUE WAS TEN M LLI ON DOLLARS OR MORE; or (iV)
is not and does not have a relative who is a current owner, whether
wholly or partially, director, officer or enployee of the corporation's
out si de auditor or who has worked on the corporation's audit at any tinme
during the past three years. For purposes of this [subdivision,] SUBPAR-
AGRAPH, THE TERMS: "COVPENSATI ON' DOES NOT | NCLUDE REI MBURSEMENT FOR
EXPENSES REASONABLY | NCURRED AS A DI RECTOR OR REASONABLE COVPENSATI ON
FOR SERVICE AS A DI RECTOR AS PERM TTED BY PARAGRAPH (A) OF SECTI ON 202
(GENERAL AND SPECI AL PONERS) OF THI S CHAPTER;, AND "paynent" does not
include charitable contributions, dues or fees paid to the corporation
for services which the corporation perforns as part of its nonprofit
pur poses, OR PAYMENTS MADE BY THE CORPORATI ON AT FI XED OR NON- NEGOTI ABLE
RATES OR AMOUNTS FOR SERVI CES RECEI VED, provided that such services BY
AND TO THE CORPORATI ON are avail able to individual nmenbers of the public
on the sane terns, AND SUCH SERVI CES RECEI VED BY THE CORPORATI ON ARE NOT
AVAI LABLE FROM ANOTHER SOURCE

(23) "Related party" nmeans (i) any director, officer or key [enployee]
PERSON of the corporation or any affiliate of the corporation[, or any
other person who exercises the powers of directors, officers or key
enpl oyees over the affairs of the corporation or any affiliate of the
corporation]; (ii) any relative of any individual described in clause
(i) of this [subdivision] SUBPARAGRAPH, or (iii) any entity in which any
i ndi vi dual described in clauses (i) and (ii) of this [subdivision]
SUBPARAGRAPH has a thirty-five percent or greater ownership or benefi-
cial interest or, in the case of a partnership or professional corpo-
ration, a direct or indirect ownership interest in excess of five
percent .

(24) "Related party transaction"” neans any transaction, agreenent or
any other arrangenent in which a related party has a financial interest
and in which the corporation or any affiliate of the corporation is a
participant, EXCEPT THAT A TRANSACTION SHALL NOT BE A RELATED PARTY
TRANSACTION I F: (1) THE TRANSACTION OR THE RELATED PARTY'S FI NANCI AL
INTEREST IN THE TRANSACTION IS DE MNIMS, (I1) THE TRANSACTI ON WOULD
NOT CUSTOVARI LY BE REVI EMED BY THE BOARD OR BOARDS OF SIM LAR ORGANI ZA-
TIONS |IN THE ORDI NARY COURSE OF BUSI NESS AND | S AVAI LABLE TO OTHERS ON
THE SAME OR SIM LAR TERMS, OR (I111) THE TRANSACTI ON CONSTI TUTES A BENE-
FIT PROVIDED TO A RELATED PARTY SOLELY AS A MEMBER OF A CLASS OF THE
BENEFI Cl ARI ES THAT THE CORPORATI ON | NTENDS TO BENEFIT AS PART OF THE
ACCOWPLI SHVENT OF I TS M SSI ON WHI CH BENEFI T | S AVAI LABLE TO ALL SIM LAR-
LY SI TUATED MEMBERS OF THE SAME CLASS ON THE SAME TERMS.

(25) "Key [enpl oyee] PERSON' neans any person [who is in a position to
exercise substantial influence over the affairs of the corporation, as
referenced in 26 U S.C. S 4958(f)(1)(A) and further specified in 26 CFR
S 53.4958-3(c), (d) and (e), or succeeding provisions to the extent such
provi sions are applicable], O'HER THAN A DI RECTOR OR OFFI CER, WHETHER OR
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NOT AN EMPLOYEE OF THE CORPORATION, WHO (1) HAS RESPONSI BI LI TIES, OR
EXERCI SES PONERS OR | NFLUENCE OVER THE CORPORATI ON AS A WHOLE SIM LAR TO
THE RESPONSI Bl LI TIES, POAERS, OR | NFLUENCE OF DI RECTORS AND OFFI CERS
(1) MANAGES THE CORPCRATION, OR A SEGVENT OF THE CORPORATI ON THAT
REPRESENTS A SUBSTANTI AL PORTI ON OF THE ACTIVITIES, ASSETS, |NCOVE OR
EXPENSES OF THE CORPORATION, OR (I1l1) ALONE OR WTH OTHERS CONTROLS OR
DETERM NES A SUBSTANTI AL PORTI ON OF THE CORPORATION'S CAPI TAL EXPENDI -
TURES OR OPERATI NG BUDGET.

S 2. Section 114 of the not-for-profit corporation |aw, as anended by
chapter 549 of the laws of 2013, is amended to read as foll ows:

S 114. Visitation of supreme court.

Charitabl e corporations, whether forned under general or special |aws,
with their books and vouchers, shall be subject to the visitation and
i nspection of a justice of the suprene court, or of any person appointed
by the court for that purpose. If it appears by the verified petition of
a nenber, director, officer or creditor of any such corporation, that
it, or its directors, officers, nenbers, key [enployees] PERSONS or
agents, have m sappropriated any of the funds or property of the corpo-
ration, or diverted themfromthe purpose of its incorporation, or that
the corporation has acquired property in excess of the amount which it
is authorized by law to hold, or has engaged in any business other than
that stated in its certificate of incorporation, the court nay order
that notice of at |least eight days, with a copy of +the petition, be
served on the corporation, the attorney general and the persons charged
with m sconduct, requiring themto show cause at a tine and place speci -
fied, why they should not be required to nake and file an inventory and
account of the property, effects and liabilities of such corporation
with a detailed statenent of its transactions during the twelve nonths
next preceding the granting of such order. On the hearing of such appli-
cation, the <court nmay nake an order requiring such inventory, account
and statenment to be filed, and proceed to take and state an account of
the property and liabilities of the corporation, or nmay appoint a refer-
ee for that purpose. Wen such account is taken and stated, after hear-
ing all the parties to the application, the court may enter a fina
order determ ning the anount of property so held by the corporation, its
annual incone, whether any of the property or funds of the corporation
have been m sappropriated or diverted to any other purpose than that for
whi ch such corporation was incorporated, and whether such corporation
has been engaged in any activity not covered by its certificate of
i ncorporation. An appeal may be taken from the order by any party
aggrieved to the appellate division of the suprenme court, and to the
court of appeals, as in a civil action. No corporation shall be required
to make and file nore than one inventory and account in any one year,
nor to make a second account and inventory, while proceedi ngs are pend-
ing for the statenment of an account under this section.

S 3. Section 309 of the not-for-profit corporation law, as added by
chapter 549 of the laws of 2013, is amended to read as foll ows:

S 309. Personal jurisdiction and service of process on non-domciliary
resident director, officer, key [enpl oyee] PERSON or agent.

A person, by beconming a director, officer, key [enployee] PERSON or
agent of a corporation is subject to the personal jurisdiction of the
supreme court of the state of New York, and in an action or proceeding
by the attorney general under this chapter process may be served upon
such person as provided in section three hundred thirteen of the civil
practice | aw and rul es.
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S 4. Paragraphs (a) and (e) of section 712 of the not-for-profit
corporation | aw, paragraph (a) as anmended by chapter 549 of the laws of
2013 and paragraph (e) as anended by chapter 555 of the |aws of 2015,
are amended to read as foll ows:

(a) [If the] THE certificate of incorporation [or the], THE by-I|aws
[so provide], OR the board[, by resolution adopted by a majority of the
entire board, may designate fromanong its nmenbers an executive commt-
tee and other committees] MAY CREATE COWM TTEES OF THE BOARD, each
consisting of three or nore directors[, and each of which, to the extent
provided in the resolution or in the certificate of incorporation or
by-1aws, shall have all the authority of the board]. THE BOARD SHALL
APPO NT THE MEMBERS OF SUCH COW TTEE OF THE BOARD, EXCEPT THAT I N THE
CASE OF ANY EXECUTI VE COW TTEE OR SIM LAR COW TTEE HOWNEVER DENOM -
NATED, THE APPO NTMENT SHALL BE MADE BY A MAJORI TY OF THE ENTI RE BOARD
PROVI DED THAT IN THE CASE OF A BOARD OF THIRTY MEMBERS OR MORE, THE
APPO NTMENT SHALL BE MADE BY AT LEAST THREE- QUARTERS OF THE DI RECTORS
PRESENT AT THE TIME OF THE VOTE, IF A QUORUM I S PRESENT AT THAT TIME. IN
ADDI TI ON, THE BY- LAWS MAY PROVI DE THAT DI RECTORS WHO ARE THE HOLDERS OF
CERTAIN POSITIONS IN THE CORPORATION SHALL BE EX- OFFI CI O MEMBERS OF
SPECI FI C COW TTEES. EACH SUCH COW TTEE SHALL HAVE THE AUTHORI TY OF THE
BOARD TO THE EXTENT PROVI DED IN A BOARD RESOLUTI ON OR I N THE CERTI FI CATE
OF | NCORPORATI ON OR BY-LAWS, except that no [such] commttee OF ANY KI ND
shall have authority as to the following matters:

(1) The submission to nenbers of any action requiring nenbers’
approval under this chapter.

(2) The filling of wvacancies in the board of directors or in any
conmttee.

(3) The fixing of conpensation of the directors for serving on the
board or on any conmttee.

(4) The anendnent or repeal of the by-laws or the adoption of new
by- 1 aws.

(5) The anendnent or repeal of any resolution of the board which by
its terns shall not be so anendabl e or repeal abl e.

(6) THE ELECTI ON OR REMOVAL OF OFFI CERS AND DI RECTORS

(7) THE APPROVAL OF A MERGER OR PLAN OF DI SSOLUTI ON

(8) THE ADOPTI ON OF A RESOLUTI ON RECOMVENDI NG TO THE MEMBERS ACTI ON ON
THE SALE, LEASE, EXCHANGE OR OTHER DI SPCSI TI ON OF ALL OR SUBSTANTI ALLY
ALL THE ASSETS OF A CORPORATI ON OR, | F THERE ARE NO MEMBERS ENTI TLED TO
VOTE, THE AUTHORI ZATI ON OF SUCH TRANSACTI ON.

(9) THE APPROVAL OF AMENDMENTS TO THE CERTI FI CATE OF | NCORPORATI ON

(e) Committees, other than conmttees of the board, whether created by
the board or by the nmenbers, shall be conmttees of the corporation. No
such commttee shall have the authority to bind the board. [Provisions
of this chapter applicable to officers generally shall apply to nenbers
of such commttees.] Menbers of such committees of the corporation, who
may be non-directors, shall be elected or appointed in the manner set
forth in the by-laws, or if not set forth in the by-laws, in the sane
manner as officers of the corporation.

S 5. Paragraph (c) of section 712-a of the not-for-profit corporation
| aw i s REPEALED.

S 6. Paragraph (f) of section 713 of the not-for-profit corporation
| aw, as added by chapter 549 of the |laws of 2013, is anended to read as
fol | ows:

(f) No enpl oyee of the corporation shall serve as chair of the board
or hold any other title with simlar responsibilities, UNLESS THE BOARD
APPROVES SUCH EMPLOYEE SERVI NG AS CHAIR OF THE BOARD BY A TWO THI RDS
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VOTE OF THE ENTI RE BOARD AND CONTEMPORANEOUSLY DOCUMENTS I N WRI TI NG THE
BASI S FOR THE BOARD APPROVAL; PROVI DED, HOWEVER, THAT NO SUCH EMPLOYEE
SHALL BE CONSI DERED AN | NDEPENDENT DI RECTOR FOR THE PURPOSES OF THI S
CHAPTER.

S 7. Paragraph (a) of section 715 of the not-for-profit corporation
| aw, as anended by chapter 549 of the |laws of 2013, is anmended and two
new paragraphs (i) and (j) are added to read as foll ows:

(a) No corporation shall enter into any related party transaction
unl ess the transaction is determined by the board, OR AN AUTHORI ZED
COMWM TTEE THEREOF, to be fair, reasonable and in the corporation's best
interest at the tine of such determ nation. Any director, officer or key
[ enpl oyee] PERSON who has an interest in a related party transaction
shall disclose in good faith to the board, or an authorized conmttee
thereof, the material facts concerning such interest.

(1) I'N AN ACTION BY ANY PERSON OR ENTITY OTHER THAN THE ATTORNEY
GENERAL, | T SHALL BE A DEFENSE TO A CLAI M OF VI OLATI ON OF ANY PROVI SI ONS
O THIS SECTION THAT A TRANSACTION WAS FAI R, REASONABLE AND I N THE
CORPORATI ON' S BEST | NTEREST AT THE TIME THE CORPORATI ON APPROVED THE
TRANSACTI ON.

(J) IN AN ACTION BY THE ATTORNEY GENERAL W TH RESPECT TO A RELATED
PARTY TRANSACTI ON NOT APPROVED | N ACCORDANCE W TH PARAGRAPHS (A) OR (B)
O THIS SECTION AT THE TIME | T WAS ENTERED | NTO, WH CHEVER | S APPLI CA-
BLE, | T SHALL BE A DEFENSE TO A CLAI M OF VI OLATI ON OF ANY PROVI SIONS OF
THIS SECTION THAT (1) THE TRANSACTI ON WAS FAI R, REASONABLE AND I N THE
CORPORATI ON' S BEST | NTEREST AT THE TIME THE CORPORATI ON APPROVED THE
TRANSACTION AND (2) PRIOR TO RECElI PT OF ANY REQUEST FOR | NFORMATI ON BY
THE ATTORNEY GENERAL REGARDI NG THE TRANSACTI ON, THE BOARD HAS: (A) RATI -
FI ED THE TRANSACTI ON BY FINDI NG I N GOOD FAI TH THAT IT WAS FAIR, REASONM
ABLE AND IN THE CORPORATI ON' S BEST | NTEREST AT THE Tl ME THE CORPORATI ON
APPROVED THE TRANSACTI ON; AND, W TH RESPECT TO ANY RELATED PARTY TRANS-
ACTI ON I NVOLVI NG A CHARI TABLE CORPORATI ON AND IN WHI CH A RELATED PARTY
HAS A SUBSTANTI AL FI NANCI AL | NTEREST, CONSI DERED ALTERNATIVE TRANS-
ACTIONS TO THE EXTENT AVAI LABLE, APPROVI NG THE TRANSACTI ON BY NOT LESS
THAN A MAJORI TY VOTE OF THE DI RECTORS OR COW TTEE MEMBERS PRESENT AT
THE MEETING (B) DOCUMENTED I N WRI TI NG THE NATURE OF THE VI OLATI ON AND
THE BASI S FOR THE BOARD'S OR COW TTEE' S RATI FI CATION OF THE TRANS-
ACTI ON; AND (C) PUT | NTO PLACE PROCEDURES TO ENSURE THAT THE CORPORATI ON
COWPLI ES W TH PARAGRAPHS (A) AND (B) OF THI' S SECTI ON AS TO RELATED PARTY
TRANSACTI ONS | N THE FUTURE.

S 8. Paragraph (a) of section 715-a of the not-for-profit corporation
| aw, as added by chapter 549 of the |aws of 2013, is anended to read as
fol | ows:

(a) Except as provided in paragraph (d) of this section, [every corpo-
ration] THE BOARD shall adopt, AND OVERSEE THE | MPLEMENTATI ON OF, AND
COWPLI ANCE WTH, a conflict of interest policy to ensure that its direc-
tors, officers and key [enpl oyees] PERSONS act in the corporation's best
interest and conply with applicable legal requirenments, including but
not limted to the requirements set forth in section seven hundred
fifteen of this article.

S 9. Subparagraph 2 of paragraph (b) of section 715-a of the not-for-
profit corporation |aw, as added by chapter 549 of the laws of 2013, is
amended to read as foll ows:

(2) procedures for disclosing a conflict of interest [to the audit
commttee or, if there is no audit commttee,] OR POSSI BLE CONFLI CT OF
| NTEREST to the board OR TO A COW TTEE OF THE BOARD, AND PROCEDURES FOR
THE BOARD OR COW TTEE TO DETERM NE WHETHER A CONFLI CT EXI STS;
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S 10. Paragraph (a) of section 715-b of the not-for-profit corporation
| aw, as added by chapter 549 of the |aws of 2013, is anended to read as
fol | ows:

(a) Except as provided in paragraph (c) of this section, THE BOARD OF
every corporation that has twenty or nore enployees and in the prior
fiscal year had annual revenue in excess of one mllion dollars shal
adopt, AND OVERSEE THE | MPLEMENTATI ON OF, AND COWPLI ANCE WTH, a whi st-
| ebl ower policy to protect fromretaliation persons who report suspected
i mproper conduct. Such policy shall provide that no director, officer,
enpl oyee or volunteer of a corporation who in good faith reports any
action or suspected action taken by or within the corporation that is
illegal, fraudulent or in violation of any adopted policy of the corpo-

ration shall suffer intimdation, harassnment, discrimnation or other
retaliation or, in the case of enployees, adverse enploynent conse-
quence.

S 11. Subparagraphs 2 and 3 of paragraph (b) of section 715-b of the
not-for-profit corporation | aw, subparagraph 2 as added by chapter 549
of the laws of 2013 and subparagraph 3 as anended by chapter 555 of the
| aws of 2015, are amended to read as foll ows:

(2) A requirenent that an enpl oyee, officer or director of the corpo-
ration be designated to admnister the whistleblower policy and to
report to [the audit comrmittee or other conmttee of independent direc-
tors or, if there are no such commttees, to] the board OR AN AUTHORI ZED
COW TTEE THEREOF, EXCEPT THAT DI RECTORS WHO ARE EMPLOYEES MAY NOT
PARTI Cl PATE | N ANY BOARD OR COWM TTEE DELI BERATI ONS OR VOTI NG RELATI NG
TO ADM NI STRATI ON OF THE WHI STLEBLOWER POLI CY; [and]

(3) A REQUI REMENT THAT THE PERSON WHO IS THE SUBJECT OF A WHI STLEBLOW
ER COWLAINT NOT BE PRESENT AT OR PARTI Cl PATE | N BOARD OR COW TTEE
DELI BERATI ONS OR VOTE ON THE MATTER RELATI NG TO SUCH COWVPLAI NT, PROVI DED
THAT NOTHI NG I N TH S SUBPARAGRAPH SHALL PRCHI BI T THE BOARD OR COW TTEE
FROM REQUESTI NG THAT THE PERSON WHO | S SUBJECT TO THE COVPLAI NT PRESENT
| NFORVMATI ON AS BACKGROUND OR ANSWER QUESTI ONS AT A COW TTEE OR BOARD
MEETING PRIOR TO THE COWVMENCEMENT OF DELI BERATI ONS OR VOTI NG RELATI NG
THERETO, AND

(4) Arequirenent that a copy of the policy be distributed to al
directors, officers, enployees and to volunteers who provi de substantia
services to the corporation. For purposes of this subdivision, posting
the policy on the corporation's website or at the corporation's offices
in a conspicuous |ocation accessible to enployees and volunteers are
anong the nethods a corporation may use to satisfy the distribution
requirenent.

S 12. The section heading and paragraph (a) of section 720 of the
not-for-profit corporation | aw, as anended by chapter 549 of the | aws of
2013, are anended to read as foll ows:

Actions against directors, officers and key [enpl oyees] PERSONS.

(a) An action may be brought against one or nore directors, officers,
or key [enployees] PERSONS of a corporation to procure a judgnent for
the following relief:

S 13. Subparagraphs 3, 6, 7 and 8 of paragraph (a) of section 8-1.9 of
the estates, powers and trusts |aw, subparagraphs 3, 6 and 7 as anended
by chapter 555 of the |laws of 2015 and subparagraph 8 as added by chap-
ter 549 of the laws of 2013, are amended to read as foll ows:

(3) "Key [enpl oyee] PERSON' neans any person OIHER THAN A TRUSTEE
WHETHER OR NOT AN EMPLOYEE, who [is in a position to exercise substan-
tial influence over the affairs of the trust, as referenced in 26 U S. C
section 4958(f)(1)(A) and further specified in 26 CF.R section
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53.4958-3(c), (d) and (e), or succeeding provisions to the extent such
provi sions are applicable] (1) HAS RESPONSI BI LI TIES, OR EXERClI SES PONERS
OF | NFLUENCE OVER THE TRUST AS A WHOLE SIM LAR TO THE RESPONSI BI LI TI ES
PONERS, OR |INFLUENCE OF TRUSTEES AND OFFI CERS; (11) MANAGES THE TRUST,
OR A SEGMVENT OF THE TRUST THAT REPRESENTS A SUBSTANTI AL PORTION OF THE
ACTIVITIES, ASSETS, |NCOVE OR EXPENSES OF THE TRUST; OR (I11) ALONE OR
W TH OTHERS CONTROLS OR DETERM NES A SUBSTANTI AL PORTI ON OF THE TRUST' S
CAPI TAL EXPENDI TURES OR OPERATI NG BUDGET

(6) "Related party" means (i) any trustee or key [enpl oyee] PERSON of
the trust or any affiliate of the trust [or any other person who exer-
cises the powers of a trustee or key enployee over the affairs of the
trust or any affiliate of the trust]; (ii) any relative of any individ-
ual described in clause (i) of this [subdivision] SUBPARAGRAPH, or (iii)
an entity in which any individual described in clauses (i) and (ii) of
this [subdivision] SUBPARAGRAPH has a thirty-five percent or greater

ownership or beneficial interest or, in the case of a partnership or
prof essi onal corporation, a direct ownership interest in excess of five
percent .

(7) "Independent trustee" neans a trustee who: (i) is not, and has not
been wthin the last three years, an enployee of the trust or an affil-
iate of the trust, and does not have a relative who is, or has been
within the last three years, a key [enployee] PERSON of the trust or an
affiliate of the trust; (ii) has not received, and does not have a rel a-
tive who has received, in any of the last three fiscal years, nore than
ten thousand dollars in direct conpensation fromthe trust or an affil-
iate of the trust [(other than reinmbursenent for expenses or the paynent
of trustee conm ssions or reasonable conpensation as permtted by |aw
and the governing instrunent)]; (iii) is not a current enployee of or
does not have a substantial financial interest in, and does not have a
relative who is a current officer of or have a substantial financia
interest in, any entity that has [made paynments] PROVIDED PAYMENTS
PROPERTY OR SERVICES to, or received paynents, PROPERTY OR SERVI CES
from the trust or an affiliate of the trust [for] |IF THE AMOUNT PAI D BY
THE TRUST TO THE ENTI TY OR RECElI VED BY THE TRUST FROM THE ENTITY FOR
SUCH property or services [in an anount which], in any of the l|ast three
fiscal years, [exceeds the |lesser of twenty-five thousand dollars or two
percent of such entity's consolidated gross revenues] EXCEEDED THE LESS-
ER OF TEN THOUSAND DOLLARS OR TWO PERCENT OF SUCH ENTI TY' S CONSOLI DATED
GROSS REVENUE | F THE ENTI TY' S CONSOLI DATED GROSS REVENUE WAS LESS THAN
FI VE HUNDRED THOUSAND DOLLARS; TWENTY- FI VE THOUSAND DOLLARS | F THE ENTI -
TY'S CONSOLI DATED GROSS REVENUE WAS FI VE HUNDRED THOUSAND DOLLARS OR
MORE BUT LESS THAN TEN M LLI ON DOLLARS; ONE HUNDRED THOUSAND DOLLARS | F
THE ENTI TY' S CONSCOLI DATED GROSS REVENUE WAS TEN M LLI ON DOLLARS OR MORE
or (iv) 1is not and does not have a relative who is a current owner,
whet her wholly or partially, director, officer or enployee of the
trust's outside auditor or who has worked on the trust's audit at any
time during the past three years. For purposes of this [subdivision,]
SUBPARAGRAPH, THE TERMS: " COVPENSATI ON' DOES NOT | NCLUDE RElI MBURSEMENT
FOR EXPENSES OR THE PAYMENT OF TRUSTEE COVMM SSI ONS OR REASONABLE COVPEN-
SATI ON AS PERM TTED BY LAW AND THE GOVERNI NG | NSTRUMENT;  AND " paynent”
does not include charitable contributions, dues or fees paid to the
trust for services which the trust perforns as part of its nonprofit
pur poses, OR PAYMENTS MADE BY THE TRUST AT FI XED OR NON- NEGOTI ABLE RATES
OR AMOUNTS FOR SERVI CES RECEI VED, PROVI DED THAT SUCH SERVI CES BY AND TO
THE TRUST ARE AVAI LABLE TO | NDI VI DUAL MEMBERS OF THE PUBLIC ON THE SAME
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TERMS, AND SUCH SERVICES PROVI DED TO THE TRUST ARE NOT AVAI LABLE FROM
ANOTHER SOURCE.

(8) "Related party transaction"” means any transaction, agreenment or
any other arrangenment in which a related party has a financial interest
and in which the trust or any affiliate of the trust is a participant,
EXCEPT THAT A TRANSACTI ON SHALL NOT BE A RELATED PARTY TRANSACTION |F:
(1) THE TRANSACTION OR THE RELATED PARTY'S FI NANCI AL | NTEREST I N THE
TRANSACTION IS DE MNIM S, (11) THE TRANSACTI ON WOULD NOT CUSTOMARI LY BE
REVI EMED BY THE BOARD, OR BOARDS OF SI M LAR ORGANI ZATIONS, IN THE ORDI -
NARY COURSE OF BUSI NESS AND IS AVAI LABLE TO OTHERS ON THE SAME OR SI M -
LAR TERMS, OR (I11) THE TRANSACTI ON CONSTI TUTES A BENEFI T PROVIDED TO A
RELATED PARTY SOLELY AS A MEMBER OF A CLASS OF THE BENEFI Cl ARI ES THAT
THE TRUST | NTENDS TO BENEFIT AS PART OF THE ACCOWPLISHVENT OF ITS
M SSION WH CH BENEFI T IS AVAI LABLE TO ALL SI M LARLY SI TUATED MEMBERS OF
THE SAME CLASS ON THE SAME TERMS.

S 14. Subparagraph 3 of paragraph (b) of section 8-1.9 of the estates,
powers and trusts |aw i s REPEALED.

S 15. Subparagraph 1 of paragraph (c) of section 8-1.9 of the estates,
powers and trusts |aw, as added by chapter 549 of the laws of 2013, is
anmended and two new subparagraphs 7 and 8 are added to read as foll ows:

(1) Notwithstanding any provision of the trust instrument to the
contrary, no trust shall enter into any related party transaction unl ess
the transaction is determ ned by the trustees, OR AN AUTHORI ZED COW T-
TEE THEREOF, to be fair, reasonable and in the trust's best interest at
the tinme of such determ nation. Any trustee, officer or key enpl oyee who
has an interest in a related party transaction shall disclose in good
faith to the trustees, or an authorized conmttee thereof, the materi al
facts concerning such interest.

(7) IN AN ACTION BY ANY PERSON OR ENTITY OTHER THAN THE ATTORNEY
GENERAL, | T SHALL BE A DEFENSE TO A CLAI M OF VI OLATI ON OF ANY PROVI SI ONS
OF TH' S PARAGRAPH THAT A TRANSACTI ON WAS FAI R, REASONABLE AND I N THE
TRUST' S BEST | NTEREST AT THE TI ME THE TRUST APPROVED THE TRANSACTI ON.

(8) I'N AN ACTI ON BY THE ATTORNEY GENERAL WTH RESPECT TO A RELATED
PARTY TRANSACTI ON NOT APPROVED | N ACCORDANCE W TH SUBPARAGRAPH ONE OR
TWO OF THI S PARAGRAPH AT THE TIME IT WAS ENTERED INTO, WH CHEVER 1S
APPLICABLE, |IT SHALL BE A DEFENSE TO A CLAIM OF VIOLATION OF ANY
PROVI SI ONS OF THI S PARAGRAPH THAT (1) THE TRANSACTI ON WAS FAI R, REASON
ABLE AND I N THE TRUST' S BEST | NTEREST AT THE TI ME THE TRUST APPROVED THE
TRANSACTION AND (11) PRIOR TO RECElI PT OF ANY REQUEST FOR | NFORMATI ON BY
THE ATTORNEY GENERAL REGARDI NG THE TRANSACTI ON, THE TRUSTEES HAVE: (A
RATIFIED THE TRANSACTION BY FINDING |IN GOOD FAITH THAT I T WAS FAI R,
REASONABLE AND | N THE TRUST' S BEST I NTEREST AT THE TIME THE TRUSTEE
APPROVED THE TRANSACTI ON; AND, W TH RESPECT TO ANY RELATED PARTY TRANS-
ACTI ON | NVOLVI NG A CHARI TABLE CORPORATION AND IN WHICH A RELATED PARTY
HAS A SUBSTANTI AL FI NANCI AL | NTEREST, CONSI DERED ALTERNATI VE TRANS-
ACTI ONS TO THE EXTENT AVAI LABLE, APPROVI NG THE TRANSACTI ON BY NOT LESS
THAN A MAJORI TY VOTE OF THE TRUSTEES OR COW TTEE MEMBERS PRESENT AT THE
MEETI NG (B) DOCUMENTED IN WRI TI NG THE NATURE OF THE VI CLATI ON AND THE
BASI S FOR THE TRUSTEES OR COW TTEE' S RATI FI CATI ON OF THE TRANSACTI ON,;
AND (C) PUT | NTO PLACE PROCEDURES TO ENSURE THAT THE TRUSTEE COWPLI ES
W TH SUBPARAGRAPHS ONE AND TWO OF THI S PARAGRAPH AS TO RELATED PARTY
TRANSACTI ONS | N THE FUTURE.

S 16. Subparagraph 1 of paragraph (d) of section 8-1.9 of the estates,
powers and trusts |aw, as added by chapter 549 of the laws of 2013, is
amended to read as foll ows:
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(1) Except as provided in subparagraph four of this paragraph, every
trust shall adopt, AND OVERSEE THE | MPLEMENTATI ON OF, AND COWPLI ANCE
WTH, a conflict of interest policy to ensure that its trustees, offi-
cers and key [enployees] PERSONS act in the best interest of the trust
and its beneficiaries and conply with applicable | egal requirenents,
including but not limted to the requirenents set forth in this para-
gr aph.

S 17. dause (B) of subparagraph 2 of paragraph (d) of section 8-1.9
of the estates, powers and trusts |aw, as added by chapter 549 of the
| aws of 2013, is anended to read as foll ows:

(B) procedures for disclosing a conflict of interest [to the audit
commttee or, if there is no audit cormmittee,] OR POSSIBLE CONFLICT OF
I NTEREST to the trustees OR TO A COWM TTEE OF THE TRUSTEES, AND PROCE-
DURES FOR THE TRUSTEES OR COM TTEE TO DETERM NE WHETHER A CONFLICT
EXI STS;

S 18. Subparagraph 1 of paragraph (e) of section 8-1.9 of the estates,
powers and trusts |aw, as added by chapter 549 of the laws of 2013, is
amended to read as foll ows:

(1) Except as provided in subparagraph three of this paragraph, THE
TRUSTEES OF every trust that has twenty or nore enployees and in the
prior fiscal year had annual revenue in excess of one mllion dollars
shall adopt, AND OVERSEE THE | MPLEMENTATI ON OF, AND COWPLI ANCE W TH, a
whi st ebl ower policy to protect from retaliation persons who report
suspected inproper conduct. Such policy shall provide that no officer,
trustee, enployee or volunteer of a trust who in good faith reports any
action or suspected action taken by or within the trust that is illegal,
fraudulent or in violation of any adopted policy of the trust shal
suffer intimdation, harassnent, discrimnation or other retaliation or,
in the case of enpl oyees, adverse enpl oynent consequence.

S 19. Causes (B) and (C) of subparagraph 2 of paragraph (e) of
section 8-1.9 of the estates, powers and trusts |law, clause (B) as added
by chapter 549 of the laws of 2013 and clause (C) as anended by chapter
555 of the | aws of 2015, are anended to read as foll ows:

(B) Arequirenment that a trustee, officer or enployee of the trust be
designated to adninister, the whistleblower policy and to report to [the
audit conmmttee or other conmittee of independent trustees, or to] the
trustees OR AN AUTHORI ZED COW TTEE THERECF, EXCEPT THAT TRUSTEES WHO
ARE EMPLOYEES NMAY NOT PARTIClI PATE | N ANY BOARD OR COW TTEE DELI BER-
ATI ONS OR VOTI NG RELATI NG TO ADM NI STRATI ON OF THE WHI STLEBLOWER PCLI CY
[ and]

(© A REQUI REMENT THAT THE PERSON WHO IS THE SUBJECT OF A WHI STLEBLOW
ER COVPLAI NT NOT BE PRESENT AT OR PARTICIPATE IN BOARD OR COW TTEE
DELI BERATI ON OR VOTE ON THE MATTER RELATI NG TO SUCH COWPLAI NT, PROVI DED
THAT NOTHI NG I N THI S SUBPARAGRAPH SHALL PRCHI BI T THE BOARD OR COW TTEE
FROM REQUESTI NG THAT THE PERSON WHO | S SUBJECT TO THE COVPLAI NT PRESENT
| NFORVMATI ON AS BACKGROUND OR ANSWER QUESTI ONS AT A COW TTEE OR BOARD
MEETING PRIOR TO THE COWVMENCEMENT OF DELI BERATI ONS OR VOTI NG RELATI NG
THERETO, AND

(D) Arequirenent that a copy of the policy be distributed to all
trustees, officers, enployees and volunteers, with instructions on how
to conply with the procedures set forth in the policy. For purposes of
this subdivision, posting the policy on the corporation's website or at
the corporation's offices in a conspicuous |ocation accessible to
enpl oyees and vol unteers are anong the nethods a corporation nay use to
satisfy the distribution requirenent.
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S 20. Severability. If any clause, sentence, paragraph, section or
part of this act shall be adjudged by any court of conpetent jurisdic-
tion to be invalid, the judgnent shall not affect, inpair, or invalidate
t he renmai nder thereof, but shall be confined in its operation to the
cl ause, sentence, paragraph, section or part thereof directly involved
in the controversy in which the judgenent shall have been rendered.

S 21. This act shall take effect on the one hundred eightieth day
after it shall have becone a | aw, provided, however, that the amendnents
to paragraph (f) of section 713 of the not-for-profit corporation |aw
made by section six of this act shall take effect on the sane date and

in the sane manner as section 132 of chapter 549 of the laws of 2013, as
amended, takes effect.



